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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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Horse Protection Act 


GRANDQUEST, B. O., anc Buppy BLAck. HPA Docket No. 93. 
Consent order — Sanction 


THORNTON, Mr. & Mrs. RICHARD L. HPA Docket No. 64. BILL 
CANTRELL. HPA Docket No. 70. Order remanding 
cases to Administrative Law Judge for further con- 
sideration 


RICHARD. HPA Docket No. 87. Sored horse — show- 
ing and exhibition of — Unfair competition — sored 
horse competing with unsored horses — Amendatory 
legislation — weight and purpose of — Sanction 


(No. 19,464) 


In re B. O. GRANDQUEST and BUDDY BLACK. HPA Docket No. 93. 
Decided November 8, 1979. 


Consent order 


Respondents have consented to issuance of the order herein against them for violating the 
Act in connection with the showing and exhibition of a sored horse. Respondents are 
assessed therefor a civil penalty of $500.00 each. 


Morris L. Selinger, for complainant. 
Willis C. Darby, Mobile, AL, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed by the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, alleging 
that the respondents have violated the Act. This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR 1.138; 42 FR 745). 
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The respondents admit the jurisdictional allegations in the first para- 
graph of the Complaint, specifically admit that the Secretary has juris- 
diction in this matter, and consent and agree for the purpose of settling 
this proceeding to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Respondent, B. O. Grandquest, is an individual whose address 
is P.O. Drawer A, Eight Mile, Alabama. 


(b) Respondent, B. O. Grandquest, at all times material herein, was 
the owner of the horse known as “Sheer Ebony”. 


2. (a) Respondent, Buddy Black, is an individual whose address is Rt. 
1, Milton, Tennessee 37118. 


(b) Respondent, Buddy Black, at all times material herein, was the 
trainer and rider of the horse known as “Sheer Ebony.” 


CONCLUSIONS 


4 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Each respondent is assessed a civil penalty of $500 which shall be pay- 
able to the Treasurer of the United States by certified check or money 
order, and forwarded to Morris L. Selinger, Office of the General Coun- 
sel, United States Department of Agriculture, Room 2010, South Build- 
ing, Washington, D.C. 20250, within thirty (30) days from the date this 
order becomes effective. 


This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall become effective on each respondent on the 
day upon which service is made on him. 
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(No. 19,465) 


In re MR. & MRS. RICHARD L. THORTON. HPA Docket No. 64; Jn re BILL 
CANTRELL. HPA Docket No. 70. Decided November 9, 1979. 


Order remanding cases to Administrative Law Judge for further con- 
sideration 


Dorothea A. Baker, Administrative Law Judge. 
Garrett B. Stevens, for complainant. 
David B. Byrne, Montgomery, AL, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a consolidated administrative proceeding seeking recovery of 
civil penalties and disqualification of the respondents under the Horse 
Protection Act of 1970, as amended (15 U.S.C. 1821 et seq.). The com- 
plaints charge Mr. and Mrs. Richard L. Thornton, the owners of a horse 
named Pride’s Nite Shade, and Mr. Bill Cantrell, the trainer of the horse, 
with transporting, showing and exhibiting the horse at the Twentieth 
Annual Southern Championship Charity Horse Show, Montgomery, Ala- 
bama, on November 12, 1976, while the horse was in a “sored” condition. 


After a hearing, Administrative Law Judge Dorothea A. Baker filed 
an Initial Decision on August 16, 1979, in which she concluded that the 
complainant failed to sustain the charges against respondents. The com- 
plainant appealed to the Judicial Officer, to whom final administrative 
authority to decide the Department’s cases subject to the Administrative 
Procedure Act has been delegated (7 CFR 2.35). 


Many of the significant findings of fact in the Initial Decision are in 
the form of summarizations of a witness’ testimony, rather than a state- 
ment of the facts found by Judge Baker. Although Judge Baker set forth 
in her findings and conclusions her view that complainant failed to sus- 
tain the charges against respondents, I cannot be sure that she resolved 
every conflict in the evidence in favor of respondents. In addition, a 
number of matters relied on by respondents and included in the findings 
of fact should not have been given any weight. I cannot tell from the 
Initial Decision whether weight was given to these matters. Further- 
more, in a number of instances, evidence was erroneously excluded and 
the offers of proof should be considered as evidence. In the circum- 
stances, I am remanding the proceeding to Judge Baker for the purpose 
of issuing a revised Initial Decision consistent with the views set forth 
herein. 
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If it were not primarily the function of the Administrative Law Judges 
to determine the facts, rather than the Judicial Officer, there would be 
no need for a remand. From a reading of the “cold record,” the evidence 
strongly supports complainant’s position. But there is conflicting evi- 
dence as to the critical facts, and under the settled principle applied here 
as well as in judicial proceedings, the findings of fact by the trial judge 
who saw and heard the witnesses testify can only be overturned in rare 
circumstances. See, e.g., In re Beech and Gray, 37 Agr Dec 869, 871-872 
(1978). In the present case, there is no basis for overturning Judge 
Baker’s findings of fact if she clearly resolves the conflicting evidentiary 
issues in favor of respondents on the basis of the demeanor of the wit- 
nesses, provided she considers all of the relevant evidence and gives no 
weight to matters that are entitled to no weight. 


The most important factual issue in this case, which may be decisive, 
is whether Dr. Wood, in palpating Pride’s Nite Shade, improperly used 
extreme digital pressure, as contended by respondents, or used light to 
moderate pressure, as contended by complainant. ' Judge Baker quotes 
Dr. Wood’s testimony that he used “light-to-moderate digital pressure” 
(Finding 15) and the testimony by three witnesses for respondents that 
the palpation was rough and most excessive (Finding 91). 


In her conclusions, Judge Baker states (Initial Decision, pp. 68-69): 


However, the Respondents herein put in issue, and contested, through accept- 
able and credible evidence, the validity, accuracy, and reliability of the “physi- 
cal” examination by Dr. Wood ° as well as the thermovision examination. 


In the subject case the physical examination and digital pressure were subjec- 
tive examinations which were accompanied by a thermovision examination 
which detected heat which indicated inflammation. To maintain that the 
“physical” examination by Dr. Wood, whom witnesses testified exerted extreme 
digital pressure, and the two Polaroid pictures are conclusive, would be the 
equivalent of denying to Respondents in these proceedings the due process pro- 
cedures to show otherwise. 


A reasonable, fair and careful evaluation of the entire record herein leads me to 
the conclusions that Complainant has not borne its burden of proof. 


Before accepting Judge Baker’s conclusion that complainant has not 
borne its burden of proof, I must be sure that Judge Baker has found as a 
fact, based on the demeanor of the witnesses, that Dr. Wood’s physical 
examination was improper. 


* Unquestionably, complainant’s case would have been stronger if two experts had pal- 
pated the horse rather than one. If the procedure followed in this case was dictated by in- 
sufficient personnel, it would seem desirable to examine fewer horses rather than have 
each horse physically examined by only one expert. 
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Absent a specific determination by Judge Baker based on the credi- 
bility of the witnesses, I would discount the evidence in this respect 
offered by respondents because of the relationship of respondents’ wit- 
nesses to respondent Cantrell, the trainer of the horse. One of the wit- 
nesses was respondent’s wife, Mrs. Cantrell, who testified to the ec- 
onomic effect of a disqualification order on her husband’s business as 
follows (II Tr. 309): 


A. It would literally kill his profession because his customers respect him; and 
if he no longer can show, then there’s no business. It would literally just kill 
him. We’ve put everything we've got into building the barn, buying a trailer, 
buying a truck, all the equipment—everything that goes into running a pro- 
fessional business. It would literally just tear him down and kill him. 


The second witness was an employee of respondent Cantrell, who was 
the assistant trainer of the horse in question and a “close friend” of re- 
spondent Cantrell (II Tr. 210). Respondents’ third witness was also a 
“real good friend” of respondent Cantrell (II Tr. 155). 


On the other hand, insofar as the record shows, the two witnesses for 
complainant in this respect, Dr. Wood and Dr. Kendall, were completely 
disinterested witnesses. 


Although Dr. Kendall did not physically palpate the horse, he testified 
that he stood or squatted shoulder to shoulder with Dr. Wood and ob- 
served the entire examination of the horse (I Tr. 281-285). On the basis 
of Dr. Wood’s examination, which Dr. Kendall observed, Dr. Kendall 
concluded that the horse was sored. In addition to observing Dr. Wood, 
Dr. Kendall made notes with respect to the examination. With respect to 
Dr. Kendall’s observation of Dr. Wood’s examination Judge Baker found 
(Initial Decision p. 32): 


29. Dr. Kendall was “writing down” what Dr. Wood told him (on a form which 
is not in evidence). ° The division of his “examination” time between “writing” 
and “observing” is not reflected in the evidence. Dr. Kendall’s conclusions are 
not persuasive—he did not physically palpate the horse, or otherwise examine 
it. 


If Judge Baker inferred that Dr. Kendall was “writing” when he 
should have been “observing,” she erred. In view of Dr. Kendall’s undis- 
puted testimony that he observed Dr. Wood’s entire examination and 
that he was able to form a professional opinion as to the condition of the 
horse based on Dr. Wood’s physical examination, there is no basis what- 
ever for an inferrence that he was “writing” when he should have been 
“observing.” In addition, although Dr. Kendall was not asked by either 
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side as to whether in his view Dr. Wood used excessive pressure in pal- 
pating the horse, since he was right there closely observing the examina- 
tion as part of his official duties for the Department and since he formed 
his own professional opinion as to the condition of the horse based on Dr. 
Wood’s examination, I infer that he was satisfied that Dr. Wood’s palpa- 
tion was proper. Accordingly, both Dr. Kendall’s testimony and Dr. 
Wood’s testimony must be weighed against the testimony by the three 
witnesses for respondents in determining whether Dr. Wood used exces- 
sive pressure when palpating the horse. 


This is a question of fact as to which the demeanor of the witnesses is 
conclusive in this proceeding. If Judge Baker finds, based on the de- 
meanor of the witnesses, that Dr. Wood used excessive pressure in pal- 
pating the horse, that sufficiently destroys complainant’s case that no 
further consideration of the other matters referred to below will be nec- 
essary. A short statement to that effect will be sufficient, and Judge 
Baker’s decision will be summarily affirmed. 


If, on the other hand, Judge Baker does not find as a fact that Dr. 
Wood used excessive pressure when palpating the horse, consideration 
must be given to all of the matters referred to below. 


In the Initial Decision, pp. 27-32, Judge Baker apparently gave weight 
to the fact that there was no “scientific” or “objective” evidence to sub- 
stantiate the professional opinions by complainant’s experts that the 
horse was sored when it was shown on November 12, 1976. Specifically, 
the complainant’s experts detected no odor of oil of mustard, took no 
swab of the horse’s pasterns and did not remove any tissue for biopsy. If 
Judge Baker gave any weight to those matters, that was error. It is to be 
expected that a person who sores a horse will wash the chemical away 
before the horse is exhibited so that no trace of the chemical will remain 
to be detected. As stated in In re A. S. Holcomb, 35 Agr Dec 1165, 1167 
(1976); see, also denial of petition for reconsideration, 35 Agr Dec 1347, 
1349 (1976): 


It is to be expected that in many, if not most, cases under the Horse Protection 
Act, the only evidence of soring will be the expert opinion of a veterinarian who 
testifies on the basis of his observation or examination that in his professional 
opinion, a particular horse was sored by the use of some chemical or mechanical 
agent, for the purpose of affecting its gait. It should be further expected that 
the veterinarian will frequently not be able to tell whether the soring agent 
used was mechanical, or chemical, or both. Unless this remedial statute is to be 
rendered sterile, the Government should not be required to prove the soring de- 
vice or agent applied in a particular case. 


Similarly, if Judge Baker detracted from the weight of complainant’s 
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evidence because Dr. Wood estimated the size of the callouses and granu- 
lomas, she erred (see Finding 17). An estimate is sufficient in this re- 
spect. And she further erred if she detracted from the weight of com- 
plainant’s evidence because there were no cracks or oozed serum on the 
horse’s pasterns (Finding 19). Such signs are not always present on sored 
horses. 


Dr. Wood and Dr. Kendall testified that there were a number of sore 
spots on the anterior and posterior parts of the horse’s front feet. The 
exact location of the sore spots is illustrated in item 31 of complainant’s 
exhibit 3. Judge Baker apparently detracted from the weight of com- 
plainant’s evidence because some of the sore spots could have been 
caused by tendinitis or an early sidebone formation (Findings 42, 50, 52, 
78 and 89). However, I believe, but cannot be sure, that those conditions 
could have explained only part of the sore areas, leaving no explanation 
for other sore spots on identical areas of each of the horse’s front feet. 
The reason I cannot be sure in this respect is because the evidence is 
filled with testimony by the witnesses describing their findings and con- 
clusions by “indicating” on an exhibit the particular point under dis- 
cussion. I have no way of knowing what spot they were describing. This 
is a situation which should be corrected in future proceedings. The wit- 
nesses should not be permitted to “indicate” anything to the Administra- 
tive Law Judge. If they cannot describe the situation with sufficient 
clarity to the Administrative Law Judge without indicating, the evi- 
dence will be completely meaningless to the Judicial Officer or to a re- 
viewing court. ” 


Under the 1976 amendments to the Horse Protection Act, “a horse 
shall be presumed to be a horse which is sore if it manifests abnormal 
sensitivity or inflammation in both of its forelimbs or both of its hind- 
limbs” (15 U.S.C. 1825 (d) (5) ). If some of the abnormally sensitive spots 
or inflamed spots on both of the forelimbs of Pride’s Nite Shade were not 
explained away, the statutory presumption would have been applicable. 
However, in view of the problem referred to above arising from the fact 
that the witnesses “indicated” the spots to which they were referring, I 
cannot tell whether the statutory presumption is applicable here. Per- 
haps Judge Baker can; or if not, she may want to reopen the hearing. See 
Western Iowa Farms Co. v. Sioux City Stock Yds., 38 Agr Dec 209 
(1979), appeal pending. 


Judge Baker apparently discredited complainant’s evidence because 


? This problem could be solved either by putting a transparent overlay over an exhibit and 
drawing arrows to particular spots, appropriately numbered, or by introducing two copies 
of an exhibit and drawing on one copy with arrows and numbers. 
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Dr. Wood and Dr. Thompson did not consider the “possibility of sponta- 
neous relapse” (Finding 52). However the possibility of spontaneous re- 
lapse is irrelevant in this case. The horse was purchased by the Thornton 
respondents about three months before the show in question. Assuming 
that the horse had been sored by chemical or mechanical means prior to 
their purchase and suffered a spontaneous relapse as a result of the ad- 
mittedly hard workout to which it was subjected continously prior to No- 
vember 12, 1976, respondents would be responsible for violating the 
Act. A violation does not consist of soring a horse, but with transport- 
ing, showing or exhibiting a sored horse. See Jn re Richard Wall, 38 Agr 
Dec _____ (decided October 30, 1979). 


Judge Baker apparently detracted from the weight of complainant’s 
evidence with respect to “reluctant to lead” because “no Government per- 
sonnel did, nor attempted to, lead ‘Pride’s Nite Shade’ on November 12, 
1976” (Finding 52). However an observer can determine whether a horse 
is “reluctant to lead” without actually attempting to lead the horse. 


Judge Baker apparently discredited the thermovision evidence be- 
cause numerous factors can affect the thermovision machine (Initial 
Decision, pp. 40-42, 71). However, to the extent that Dr. Thompson testi- 
fied without contradiction that he adjusted or compensated for these 
factors, the thermovision results should not have been discredited. In ad- 
dition, Judge Baker found that medical articles and journals, which 
question the reliability of thermography in detecting human breast can- 
cer and other human diseases, “cast doubt on the absolute validity of 
thermovision” (Finding 49; see, also, Finding 43). However, whether 
thermography can accurately detect deep seated tumors or diseases has 
no relevancy to the detection of inflammation or sores on the surface of 
a horse’s feet. Evidence in this case and in numerous other cases estab- 
lishes beyond question that the thermovision machine is a valuable aid 
in detecting sored horses. 


In the present case, however, the thermographic evidence is not as 
strong as in other cases I have reviewed. For example, Dr. Thompson 
admitted (I Tr. 455): 


Q. Okay. Now, when we look at these, and as we look, grouping the hottest, 
and in the areas that it’s touched (indicating), would you say, if we are talking 
about chemical substance, that these thermograms indicate on the top that the 
animal was touched, as that word is used, on the same places in both of those 
photographs? 


A. This particular photograph would not indicate that such was the case. 


Here again, since I do not know the spots Dr. Thompson indicated, I 
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cannot tell whether this testimony is inconsistent with his prior testi- 
mony that his thermograms corresponded with the notations made in 
item 31 of complainant’s exhibit 3, illustrating the results of the physi- 
cal examination (I Tr. 416). 


Judge Baker apparently detracted from complainant’s evidence as to 
the thermograms because “the manufacturer’s representative did not, 
nor did anyone, testify, other than Dr. Thompson, that the machine was 
properly calibrated” (Initial Decision, p. 71). However, the records in this 
case and in numerous other proceedings establish that Dr. Thompson is 
an expert in the use of the thermovision machine. Absent some peculiar 
observation as to his demeanor in this case, his testimony should have 
been sufficient to establish that the machine was properly calibrated. 


Although thermovision cannot distinguish the difference in thermal 
pattern between soring from oil of mustard or a mechanical device 
(Initial Decision, pp. 46-47, 63-64), an expert witness is qualified to give 
his professional opinion with respect to the cause of the abnormal heat 
pattern. 


With respect to the visual observation by Dr. Hester of Pride’s Nite 
Shade while the horses were being exhibited, I cannot tell from Judge 
Baker’s decision whether she concluded, on balance, that his testimony 
was helpful to complainant’s case, since he observed two signs of a sored 
horse, or whether she concluded that his testimony was detrimental to 
complainant’s case, since he failed to observe 10 or 12 other signs of a 
sored horse (Initial Decision, pp. 18-22). Although his testimony was not 
sufficient by itself to justify a finding that the horse was sored on 
November 12, 1976, it should have been regarded as corroborating com- 
plainant’s other evidence (assuming, of course, that Judge Baker re- 
solved the conflicting evidence as to these two signs in favor of com- 
plainant). 


As to whether Pride’s Nite Shade was sored when transported to the 
show on November 8, 1976, Judge Baker stated (Finding 51; see, also, 
Finding 21): 


51. Dr. Thompson had no objective basis for stating that based upon his 
thermovision examination the horse was sored November 8, 1976. Not even 
veterinarians Wood and Kendall would venture to guess the condition of the 
animal on November 8, 1976. For Dr. Thompson to do so with a machine that 
measures heat or inflammation is mere speculation without an examination on 
November 8, 1976. “Pride’s Nite Shade” was never examined on November 8, 
1976, and there is no credible evidence that it was sore on that date. 


The record does not support that finding. With respect to whether the 
horse was sore on November 8, Dr. Wood testified (I Tr. 206): 
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A. Of my own personal knowledge, I did not inspect the animal [on November 
8], sol can’t testify specifically, that she was. I believe that she probably was. 


Similarly, Dr. Kendall expressed the view by way of an offer of proof 
that Pride’s Nite Shade was sored on November 8, 1976. Specifically, the 
offer of proof, which was stated by Dr. Kendall rather than complain- 
ant’s attorney, is as follows (I Tr. 366-367): 


THE WITNESS: From my observations of the callouses on the horse’s front 
pasterns, the sides, being an area covered one half of an inch to one and a half 
inches in area, from the evidence of the granulomas on the rear pasterns of the 
front leading to the sides of at least covering an area of about two inches by two 
inches in size, it would be my opinion that it would be impossible for these areas 
to have been caused within the period of time from November 8 to November 
12. 


I did not see the horse on November 8, but in view of the evidence displayed on 
the horse’s feet at the time we examined him, it would be virtually impossible 
for these conditions to have developed in that short length of time. 


MR. STEVENS: I don’t believe he has answered the question. 

BY MR. STEVENS: 

Q. Could you state categorically that the horse was not sored on that date? 
A. No,I can’t say the horse wasn’t sored on November 8. 


Q. All right, and doesn’t the physical evidence which was derived from your 
examination lead you to that conclusion? 


A. Itleads me to the conclusion that the horse was sored on November 8. 
Q. Yes. 


A. I would have that occlusion [sic] — conclusion, and I would have that 
opinion, but when he asked me definitely what the horse was like on November 
8, I didn’t see him on the 8th. 


Q. Allright, but your testimony is that — 
Those conditions existed. 
All right, and if those conditions existed, the horse was sore on that date. 


That’s true. 


This was reliable and material evidence which should have been re- 
ceived as evidence, rather than as an offer of proof, notwithstanding Dr. 
Kendall’s prior testimony that he had not seen the horse on November 8, 
1976. 


An objection was sustained to the question which lead to the foregoing 
offer of proof by Dr. Kendall because previously Dr. Kendall had testi- 
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fied as follows with respect to the condition of the horse on November 8, 
1976 (I Tr. 309-310, 362-363): 


Q. Can you testify as to his physical condition on November 8? 


A. I can testify as to the condition we found on his front pasterns on Novem- 
ber 12. 


Q. Allright. Can you testify to the horse’s condition prior to entering the ring 
on November 12? 
A. Nottoits complete physical condition. 


*~ * * 


Q. Allright. I believe you have testified on cross-examination that in response 
to counsel’s questions whether or not you knew the condition of the horse on 
November 8, 1976, did you not? 


A. No,I didn’t know the condition of him on the 8th. 


Q. Allright, but based upon your professional opinion, based on your physical 
examination, could you state that the horse was not sore on that date? 


MR. BYRNE: Objection. 


The last question quoted above was not unduly repetitious, and the 
technical rule of evidence with respect to not impeaching one’s own wit- 
ness on direct examination is not applicable in administrative proceed- 
ings before this Department. See In re Dejong Packing Company, 36 Agr 
Dec 1181, 1224 (1977), appeal pending. Since the offer of proof ade- 
quately explains the basis for Dr. Kendall’s opinion, and is merely cor- 
roborative of the testimony by Dr. Wood and Dr. Thompson, it should be 
regarded as evidence without reopening the hearing (see 7 CFR 1.141 
(g) (7) ). 


Judge Baker also sustained an objection under similar circumstances 
relating to another matter which is referred to herein solely for the guid- 
ance of the Administrative Law Judges in future proceedings, inasmuch 
as the evidence was later obtained on cross-examination. The Summary 
of Alleged Violation form (Comp. Ex. 3) is divided into four parts. The 
first part, labeled “A. SHOW AND EXHIBITOR INFORMATION,” con- 
sists of items 1 through 18. The second part, labeled “B. PHYSICAL 
EXAMINATION,” consists of items 19 through 34. The first item in part 
B, item 19, contains boxes to be checked indicating whether the general 
appearance and stance of the horse were normal or abnormal, with room 
to explain any abnormality. In the present case, the abnormal box was 
checked and the notation was made “tucked under rear feet.” When Dr. 
Kendall explained who filled out the various items on the form he mis- 
takenly said that item 19 was filled out by a clerk, and he repeated that 
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statement again. Complainant’s counsel was prevented from probing 
further. Specifically, the testimony was as follows (I Tr. 299-300, 302): 


A. Well, in the beginning down to about 19 on the form was carried out by 
some of the personnel who were getting the information to fill out the top of 
their sheet here prior to the horse’s being physically examined. 


ee ® 


Q. All right. So, the form was filled out—sorry. I want to make sure now. 
What boxes were filled out by a clerk? 


A. Isaid 19, but— 

Q. Wait a minute. One through 19? 

A. That’s right. 

Q. Allright. Are you sure? 

MR. BYRNE: Objection. 

MR. STEVENS: All right. I will withdraw the question. 


¢ & © 


Q. All right. With respect to this particular horse on this particular night, 
who made out the notations on top part of the form, 19 through 31? 


A. 19through 31— 
MR. BYRNE: Objection. He has testified already as to who made out 19. 
JUDGE BAKER: Objection is sustained. 


In the administrative proceedings before this Department, the object 
is to obtain all of the relevant facts free from any of the restrictive rules 
applicable to judicial proceedings. An attorney for either party who be- 
lieves that his witness has made a mistake in his testimony should be 
free to ask sufficient questions to be sure that the witness meant to say 
what he originally said. See Jn re Dejong Packing Company, supra. 


In a number of other instances, objections were erroneously sustained 
to questions asked by complainant’s counsel. In most instances, the testi- 
mony was introduced through another witness and the excluded evi- 
dence would not affect the outcome of the proceeding. The excluded evi- 
dence was not of a nature which would require a reopening of the hear- 
ing, and, therefore, the offers of proof should be regarded as evidence in 
the reevaluation of this proceeding by Judge Baker. The erroneous rul- 
ings as to evidence are itemized in the following paragraphs: 


Dr. Hester was erroneously prevented from explaining why a horse 
trainer or owner would sore a horse (I Tr. 20-23). Since respondents were 
alleged to have transported and exhibited a sored horse, a possible mo- 
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tive for such conduct is a highly relevant circumstance. 


After Dr. Hester testified that from his observation of Pride’s Nite 
Shade on November 12, 1976, the “horse appeared sored to me, at that 
time” (I Tr. 48), he was prevented from testifying that he meant “sored” 
as he interpreted that term under the Act. It is settled that in our ad- 
ministrative proceedings, an expert witness is permitted to give his ex- 
pert opinion as to the ultimate issue involved in the case. See In re J. 
Acevedo & Sons, 34 Agr Dec 120, 141-142 (1975), affirmed sub nom. J. 
Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); Western Iowa 
Farms Co. v. Sioux City Stock Yds., 38 Agr Dec 209, 209-210 (1979), 
appeal pending. 


Dr. Hester was erroneously prevented from testifying that after his 
observation of Pride’s Nite Shade on November 12, 1976, the horse was 
physically examined by Dr. Wood and Dr. Kendall (I Tr. 50-51). Respon- 
sible hearsay is admissible in our administrative proceedings. See In re 
American Fruit Purveyor’s, Inc., 30 Agr Dec 1542, 1575 (1971). 


An affidavit signed by Dr. Hester on November 15, 1976, setting forth 
his observation of Pride’s Nite Shade on November 12, 1976, was er- 
roneously excluded (I Tr. 54-57). Dr. Hester was a witness available for 
cross-examination with respect to his affidavit, and the affidavit should 
have been accepted as evidence in the proceeding without any restric- 
tions. Such affidavits are regularly made as to all of the horses that are 
“written-up” and are kept in the ordinary course of the Government’s 
business. There is no exclusionary rule applicable to our proceedings 
which prevents their receipt as evidence, and they have been regularly 
received in Horse Protection Act cases. Similarly, the affidavits by Dr. 
Kendall, Dr. Wood and Dr. Thompson should have been received as evi- 
dence. The affidavits were not unduly repetitious merely because the 
witnesses testified as to the same matters set forth therein. In fact, I 
would attach more weight to the affidavits prepared within a few days 
of the event than to the testimony given 17 months later. 


After Dr. Hester admitted on cross-examination that he failed to ob- 
serve 10 or 12 signs of a sored horse described in the “Nelson” pamphlet 
(Comp. Ex. 6), he was prevented from testifying, on the grounds that the 
testimony would be repetitive, that the signs which he did not observe 
did not in any way affect his professional opinion that the horse 
appeared to be sored based upon the two signs which he did observe (I 
Tr. 92-96). This was not unduly repetitious in view of the attempt by the 
respondents to impeach his testimony on cross-examination. On redirect 
examination, he should have been permitted to explain that the items 
brought out on cross-examination did not detract from his original testi- 
mony. 
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Dr. Wood was erroneously prevented from testifying why he indicated 
on item 36 of the Summary of Alleged Violation form that the chains 
worn by Pride’s Nite Shade were legal. Although Dr. Wood admittedly 
had not seen the chains, he should have been permitted to explain on the 
basis of hearsay evidence that the chains were on the front feet of the 
horse when she was brought to be inspected by other USDA personnel 
and they told him that the chains were legal (I Tr. 134-144). 


Dr. Wood was erroneously prevented from testifying that after this 
physical examination of Pride’s Nite Shade he discussed his findings 
with Dr. Thompson based on Dr. Thompson’s thermovision examination 
of the horse, and that the findings by both doctors were consistent and 
supportive of each other (I Tr. 162-165). The evidence was excluded be- 
cause “whether or not the facts found by each of the witnesses, and their 
respective conclusions are correlated, or similar, or dissimilar are 
matters to be determined by this forum” (I Tr. 164-165). But as stated 
above, it is settled that in administrative proceedings before this Depart- 
ment, an expert witness is permitted to testify as to the ultimate issue to 
be decided in the proceeding. 


Dr. Wood was erroneously prevented from testifying as to the Depart- 
ment’s general practice with respect to the manner in which horses are 
held after they have been exhibited in a show and prior to their inspec- 
tion (I Tr. 210-211). Even though the witness did not have any specific 
recollection of how the horse was held in this case, the Department’s 
general practice was relevant circumstance to be considered. 


One additional matter should be discussed, primarily for guidance in 
future cases. Complainant introduced evidence indicating that three 
warning letters had been sent to respondent Cantrell. However, Mr. and 
Mrs. Cantrell testified that they had no recollection of having received 
the three warning letters. It would seem prudent to follow the practice 
of sending all warning letters by certified mail, with return receipt re- 
quested. This practice is followed routinely in other regulatory programs 
of the Department. 


In any event, however, warning letters would not ordinarily be of sig- 
nificance in a Horse Protection Act case. Warning letters do not es- 
tablish that a prior violation occurred. See In re Overland Stockyards, 34 
Agr Dec 1808, 1847 (1975). The only purpose for introducing a warning 
letter is to show that the respondent had knowledge of the regulatory re- 
quirements. But in view of the widespread publicity that has been given 
to the Horse Protection Act program, it is doubtful that any horse 
trainer or owner would even try to contend that he did not know that it 
is unlawful to transport, show or exhibit a sored horse. 
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For the reasons set forth above, this proceeding is being remanded to 
Judge Baker for a reconsideration of the Initial Decision in the light of 
these matters. Further briefs or arguments will not be necessary unless 
requested. 


This proceeding is remanded to the Administrative Law Judge for 
further consideration relating to the matters set forth herein. Jurisdic- 
tion of this proceeding is retained by the Judicial Officer for the purpose 
of issuing a final Decision and Order. 


(No. 19,466) 
In re RICHARD WALL. HPA Docket No. 87. Decided October 30, 1979. 


Sored horse — showing and exhibition of — Unfair competition — sored 
horse competing with unsored horses — Amendatory legislation — weight 
and purpose of — Sanction 


Where respondent violated the Act as found herein, respondent is assessed a civil penalty 
of $2000 and is disqualified from all participation in horse shows or horse auctions 
for 5 years. 


William J. Weber, Administrative Law Judge. 
Alexandra Maravel, for complainant. 
David Byrne, Jr., Montgomery, AL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding under the Horse Protection Act 
of 1970 (15 U.S.C. 1821 et seq.). The complaint charges Richard Wall 
with showing a horse named Joe’s Delight on November 9, 1976, at the 
Twentieth Annual Championship Charity Horse Show, Montgomery, 
Alabama, while the horse was in a “sored” condition. 
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After a hearing, Administrative Law Judge William J. Weber filed an 
Initial Decision on July 27, 1979, in which he found that the horse was 
sored at the time of the Montgomery Show, and assessed a $2000 civil 
penalty against respondent. He disqualified respondent from showing or 
exhibiting any horse and from judging or managing any horse show, ex- 
hibition or auction for a period of two years. 


Respondent appealed to the Judicial Officer, to whom final adminis- 
trative authority to decide the Deparment’s cases subject to the Admin- 
istrative Procedure Act has been delegated (7 CFR 2.35). * Complainant 
did not appeal, but in his answer to respondent’s appeal, complainant 
contends that the minimum disqualification period permitted by the Act 
is five years, since respondent was previously found to have violated the 
Act on two other occasions. ** 


Oral argument before the Judicial Officer, which is discretionary (7 
CFR 1.145 (d) ), was requested by respondent, but is denied inasmuch as 
no difficult issues are raised on appeal. The case has been thoroughly 
briefed and oral argument would seem to serve no useful purpose. 


For the reasons set forth below, I find and conclude that Joe’s Delight 
was sored, as alleged in the complaint, and that respondent should be as- 
sessed a civil penalty of $2000 and disqualified from showing or exhibit- 
ing any horse and from judging or managing any horse show, horse ex- 
hibition, or horse sale or auction for five years. 


Upon a careful consideration of the record in this case, the Initial Deci- 
sion, except from the bottom of p. 25 through p. 33, dealing with Judge 
Weber’s reasons for imposing a two-year disqualification period, is 
adopted as the final Decision herein, with slight changes, *** followed 
by additional conclusions and the order by the Judicial Officer. 


ADMINISTRATIVE LAW JUDGE'S DECISION (AS MODIFIED) 


This is an administrative disciplinary proceeding under the Horse Pro- 
tection Act (15 U.S.C. 1821 et seq; “Act”). A complaint was filed on 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 ed., 
Appendix, p. 764). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 


** The rules of practice permit a party who has not appealed to raise additional issues in 
his response to the appeal. 7 CFR 1.1465 (b). 

*** The only substantive changes are to change “doubtful impact” on p. 20, line 3, to “no 
impact,” and to add footnote 4 to p. 21. 
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October 3 1978 by the Administrator of the Animal and Plant Health In- 
spection Service of the United States Department of Agriculture. It 
charged Richard Wall with entering and showing a horse in violation of 
§§ 6 (2) (A) and (B) of the Act (15 U.S.C. 1824 (2) (A), (B) ). 


In an answer filed October 26 1978, respondent admitted that he was 
employed as an assistant trainer and that he rode the horse at the horse 
show as charged in the complaint. Respondent denied that he entered 
the horse in the show. Respondent denied that the horse was sore, 
denied other allegations and denied any violation of the law. 


Respondent raises affirmative defenses alleging that delay in filing 
the complaint has denied him due process under the Fifth Amendment, 
that he has been placed in jeopardy twice for the same offense in viola- 
tion of Fifth Amendment rights, since a criminal action had been previ- 
ously filed and dismissed in the United States District Court, and final- 
ly, that he did not sore the horse nor have knowledge of it being sored. 


This proceeding was consolidated with In re David Timmons and Toby 
Green, HPA Docket No. 80, the co-owners and trainer of the horse con- 
cerned. The matters were set for hearing to begin on January 10, 1979, 
in Nashville, Tennessee. At the opening of the hearing, complainant 
moved to adjourn the cases involving the co-owners and trainer, Jn re 
David Timmons and Toby Green, HPA Docket No. 80, because the issues 
therein were amicably resolved, and time was needed to prepare, ex- 
change, execute and file the appropriate documents. The motion was 
granted. The hearing proceeded with reference to the captioned matter 
only. 


Complainant moved to dismiss the allegation contained in paragraph 3 
of the complaint that Richard Wall violated § 6 (2) (B) of the Act (15 
USC 1824 (2) (B) ), which, in effect, deletes the allegation that this re- 
spondent entered the horse, but leaves for trial the allegation that this 
respondent showed or exhibited the horse (15 USC 1824 (2) (A) ). 


Alexandra Maravel of the Office of the General Counsel, United States 
Department of Agriculture, Washington, D.C., represented complain- 
ant. David B. Byrne, Jr., of Robison, Belser, Brewer and Mancuso of 
Montgomery, Alabama, represented Richard Wall. 


I 


Richard Wall (“respondent”) is an individual residing at Route 2, 
Shelbyville, Tennessee. He was an assistant trainer to Toby Green, work- 
ing with the horse in the complaint, “Joe’s Delight” (“horse”), as well as 
other horses. 
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On November 9 1976, respondent showed “Joe’s Delight”, Entry No. 
569 in Class No. 3 at the Twentieth Annual Championship Charity 
Horse Show in Montgomery, Alabama (“show”). 


Dr. O. W. Hester, a Veterinary Medical Officer of the Animal and 
Plant Health Inspection Service (“APHIS”), United States Department 
of Agriculture (“USDA”), was assigned to attend this show for the pur- 
pose of discovering any violations of the Act. He observed the horse at 
this show as it entered the show ring and as it was shown in the class. 
His observations of the horse indicated that the horse was in distress and 
pain, as if it had been sored. On the basis of these observations, Dr. 
Hester noted that the horse should have further examination. 


He was of the opinion that the horse appeared to be sore. He was of the 
further opinion that the indicia of soreness exhibited by the horse was 
such that it would be evident to anyone who was familiar with working 
Tennessee Walking Horses. 


The horse won first place in its Class at this show. The horse and its 
rider were then escorted by APHIS personnel from the show ring to the 
Department’s inspection station, where it was physically examined by 
Dr. L. D. Wood, a Veterinary Medical Officer assigned to the show by 
APHIS to ascertain any violations of the Act. 


Dr. Wood’s examination consisted of observations and palpation of the 
forelegs with light to moderate pressure. He observed callouses on the 
anterior surfaces of the front pasterns and granulomas on the posterior 
surfaces of the front pasterns. 


The horse tried to withdraw its feet, a reaction and response denoting 
pain, each time Dr. Wood palpated the forelegs in the area of the cal- 
louses, the area of the P1-P2 joint radiating medially and laterally from 
the posterior aspects of the pasterns, and particularly in the area of the 
granuloma tissue. The painful response was most notable on minimal 
palpation pressure in the area of the granulomas. 


The horse developed callouses on its pasterns from mechanical devices 
such as chains used over an extended period of time. 


The granuloma tissue and bilateral sensitivity in that area were due to 
the use of an irritating chemical and further aggravation by mechanical 
devices. 


Dr. Wood believed the horse had been sored in violation of the Act. 


Immediately after that physical examination was completed, another 
examination was conducted by Dr. W. M. Thompson, a Veterinary Medi- 
cal Officer, using a thermographic device. This device detects infrared 
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radiation, heat energy, emitted by objects. Pertinent portions of a nor- 
mal horse’s leg have temperature variations up to five degrees. Irregu- 
larities in the thermal patterns of horses’ forelegs may indicate evidence 
of inflammation of the tissues, long after chemical or mechanical ir- 
ritants have been applied and removed. 


The thermographic evidence found on examination of “Joe’s Delight” 
on November 9, 1976, by Dr. W. M. Thompson indicated “soring” of the 
horse in violation of the Act, and was consistent with and supportive of 
the findings on physical examination of Dr. Wood. Further, there were 
no inconsistencies between the findings on the physical examination and 
the findings by thermographic examination. 


Dr. Thompson was of the opinion that to bring about this particular 
pattern of soring, chemical and/or mechanical means would have to be 
applied repeatedly over an extended period of time, perhaps ninety days 
or more. ' 


Immediately after the examinations of the horse were completed, the 
respondent was advised that “a violation [was] going to be written up” 
(Transcript page 331) and respondent was advised of his constitutional 
rights. 


Respondent Richard Wall has been found in violation of the Act on 
two prior occasions, and civil penalties have been assessed against him. 
(In re Richard Wall, 34 AD 1082 (1975); In re Richard Wall, 35 AD 1516 
(1976) ). 


Il 


Several witnesses testified for respondent that in their judgment this 
horse was not “sored”. These included: a farrier who attended this horse 
weekly; an experienced horse owner/breeder/exhibitor/show committee 
member/Ringmaster/State Walking Horse Association Board of Direc- 
tors’ member; a co-respondent; and the Administrative Director of the 
Horse Show Division and person responsible for enforcement of li- 
censing judges and stewards, with 45 years experience with Tennessee 
Walking Horses as an owner/exhibitor/breeder/trainer/farrier/judge/ 
steward/, who conducted pre-show physical examinations of all of the 
400 horses appearing in this horse show. In addition, respondent testi- 
fied that the horse was not sored. 


Of a directly contrary view was the testimony of three veterinary 
medical officers assigned by USDA-APHIS to attend the show for the 


‘ This does not imply daily applications of irritants, but means only repeated applications 
or practices throughout such a span of time. 
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specific purpose of observing and inspecting the horses to determine 
whether or not they were “sored” in violation of the Act and regulations. 


One veterinary medical officer was stationed at a point where he could 
observe the horses as they approached, entered and circled the Show 
Ring. He was to observe their movement, stance and gait for any gross 
signs indicating that the horse was “suffering pain or distress, inflam- 
mation, or lameness when walking, trotting, or otherwise moving” (15 
USC 1821 (3)). From such observations, particular horses would be 
selected by him for referral for a post-show physical examination by 
another USDA-APHIS veterinarian. 


As the showing in each class ended, the horses selected for post-show 
examinations were escorted from the ring by APHIS inspectors directly 
to the USDA inspection area. There, a second veterinary medical officer 
made a physical examination of the horse, to determine if there were bi- 
lateral tissue changes and painful responses on palpation at appropriate 
points and in appropriate patterns consistent with “soring”. 


Thereafter, the horse was then immediately taken for an infrared 
thermographic examination where the legs of the horse were inspected 
by thermovision, a process whereby a “sored” horse having inflammation 
will show different temperature patterns easily distinguishable from 
normal patterns. 


While there appears to be substantial and direct conflict in testimony 
on the point, it can be seen that there are substantial and significant dif- 
ferences between the two categories of testimony. The APHIS 
verterinary medical officers were assigned to attend this particular show 
to make inspections for this purpose. They had no personal interests or 
stake in the outcome of their inspections. They were sworn to enforce 
the law. They possessed professional training, as well as specialized oc- 
cupational experience and training directed specifically to identify 
“sored” horses. The observations and examinations of the USDA-APHIS 
veterinary medical officers were all made immediately before, during 
and after each Class showing. 


The witnesses who felt the horse was not sored did not have equal, 
timely or comparable opportunities to form their opinion and judgment. 
While some of them clearly were highly experienced laymen, with civic 
and organizational responsibilities, they do not possess the professional 
qualifications and legal obligations of the USDA-APHIS veterinary 
medical officers. 


Ordinarily, the pre-show examination conducted by the show steward 
would not favorably compare with the observations and examinations of 
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the USDA-APHIS veterinary medical officers. All 400 horses were 
examined by the layman show steward in the pre-show examination, 
whereas only selected horses were examined and tested by the USDA- 
APHIS veterinarians in the post-show examinations. 


Time and opportunity for the pre-show and post-show examinations 
would be dramatically different. The post-show examination clearly had 
time, professional and equipment advantages of an extensive nature, 
over the pre-show examinations by the show steward. 


The post-show physical examination here disclosed bilateral tissue 
changes (granulomas and callouses) as well as responses on palpation 
suggestive of and consistent with pain being experienced by the horse. 
The bilateral tissue changes were consistent with and evidence of chemi- 
cal and/or mechanical irritants having been used on the horse during 
training. 


The thermal patterns shown during the thermographic examination 
established bilateral inflammation of the lower legs of the horse in a 
manner consistent with and mutually supportive of the findings on 
physical examination conducted immediately preceding the thermo- 
graphic examination. 


The observations of the horse as it approached and performed during 
the show, the findings on the post-show physical examination and the 
thermographic findings all combine to establish that the horse was suf- 
fering physical pain from the application of mechanical and/or chemical 
irritants used in the training of the horse. 


The motivation, credibility and competence of the USDA-APHIS 
medical veterinary officers observing and examining here were not suc- 
cessfully challenged. 


“Joe’s Delight” manifested abnormal sensitivity and inflammation 
November 9, 1976, in both of its forelimbs on both the physical examina- 
tion and thermographic examination. It is therefore a presumptively 
“sored” horse. (15 USC 1825 (d) (5) ). 


It is also independently established by other reliable, probative and 
substantial evidence that the horse was sored as charged in the com- 
plaint. The evidence to the contrary was less weighty, less persuasive, 
less direct and proximate, and less probative in value or effect. 


Thus the record establishes that respondent Richard Wall showed a 
“sored” horse on November 9, 1976, at the Twentieth Annual Champion- 
ship Charity Horse Show in Montgomery, Alabama, in violation of sec- 
tion 6 (2) (A) of the Act (15 USC 1824 (2) (A) ). 
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The question of who actually “sored” the horse is irrelevant to the con- 
siderations here, since the Act states in pertinent part that the prohib- 
ited conduct includes “showing or exhibiting” any horse which is sore. 
(15 USC 1824 (2) (A) ). 


The evidence also clearly establishes that respondent Richard Wall 
knew, or should have known, that the horse was sore. He is a profession- 
al horse trainer of thirteen (13) year’s experience, during five (5) of 
which he operated his own business as an independent trainer. 


He estimated that he had trained about twenty (20) horses during that 
five (5) year period. Further, over the thirteen (13) year span he recalled 
that he had worked an average of twenty (20) horses daily. He testified 
he had worked “Joe’s Delight” about 30 to 45 minutes a day three (3) to 
five (5) days a week for over a year. He spent additional time grooming 
him. 


His experience and close association with the horse over a long period 
of time as an assistant trainer and rider creates too intimate a relation- 
ship to effectively claim ignorance of the horse’s condition on the eve- 
ning of November 9 1976. Respondent Richard Wall knowingly and wil- 
fully acted in violation of the Act as charged in the complaint. 


Respondent contends that ring conditions (sand in the ring) and a low- 
ered threshold of pain brought about the pain which USDA-APHIS vet- 
erinarians misinterpreted as soring. This contention of respondent fails 
to take into consideration the observations of the horse as it approached 
the ring prior to the show, when it demonstrated abnormalities which 
prompted the observing USDA-APHIS veterinarian to mark it for a 
post-show physical examination. It also fails to explain the tissue 
changes (granulomas and callouses) found on the post-show physical ex- 
amination, or the thermal patterns found on thermographic examina- 
tion. 


Respondent challenges the validity of thermographic findings by rais- 
ing statistical errors found in thermographic examination of people for 
tumors. This challenge is not persuasive here. Soring horses involves ir- 
ritation at and immediately beneath the skin level, and is not considered 
comparable to thermographic examinations of human beings for tumors, 
some of which may be deep seated and obscured by bony or fatty layers, 
or organs. 


Respondent claims violation of his constitutional rights and prejudice 
to his ability to defend himself because of the span of time between the 
November 1976 inspections and the filing of this administrative com- 
plaint in October 1978. Complainant claims its investigation was not 
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concluded until after it had interviewed the owner of the horse con- 
cerned in California, and forwarded the compiled file to complainant’s 
headquarters in April 1977. 


Thereafter, there were unavoidable backlogs in the several offices 
which had to analyze, refer or act upon the file. 


The District Attorney filed a criminal complaint in June 1978 in the 
U. S. District Court for the Middle District of Alabama, Northern Divi- 
sion. (Criminal Docket No. 78-58-N). The court dismissed the case Au- 
gust 21, 1978, because “the pre-indictment delay in this case substan- 
tially prejudiced the defendant’s rights to a fair trial within the meaning 
of U. S. v. Marion supra.” * The court also expressed the opinion that 
“the delay in this case was an intentional device to obtain a tactical ad- 
vantage over the accused.” Respondent’s Exhibit No. 4, page 4. 


Complainant states its policy is not to seek both criminal and adminis- 
trative sanctions simultaneously. The administrative complaint was 
filed October 3, 1978, shortly after the criminal case had been dismissed. 


The evidence establishes that respondent was advised of the violations 
found and of his legal rights during the examination and investigation in 
November 1976. Respondent was fully aware of his exposure contempo- 
raneously with the incidents. 


The witnesses that respondent claims were made unavailable because 
of the prolonged delay would have no impact on the outcome. One wit- 
ness allegedly had examined the horse at other earlier horse shows, and 
another was a groom who participated in the training and exhibition of 
the horse. 


The record has several witnesses who possessed greater knowledge 
and qualifications, and had more timely contact and observations of the 
horse for the purposes here, than did the unavailable witnesses. The evi- 
dence “lost” by respondent would seem to be redundant, cumulative and 
worthy of less weight than other evidence which was offered by respond- 
ent. No prejudice to respondent’s opportunity to defend himself is seen 
here. 


The delay in this particular case parallels similar delay in others han- 
dled. * No intentional delay “to gain tactical advantage” can be assigned 


2 US v Marion, 404 US 307, (1971). But see US v Lovasco, 431 US 783 (1977). 

’ However, currently, the matter of delay seems to be improving. The last Complaint re- 
ceived for trial involved incidents which occurred a few months prior to the filing of the 
Complaint. Jn re Joe Christmas, HPA Docket No. 98 and In re Ray Gilmer, HPA Docket 
No. 115, Complaints filed in January and May 1979 involved a horse shown in August 
1978. 





1446 HORSE PROTECTION ACT 
Cite as 38 A.D. 1437 


here, unless it is assigned to all of the cases processed up to this point. As 
noted, the condition appears to be changing. 


Complainant offered into evidence a pamphlet on detection of “soring” 
by thermography (CE #4) to which respondent’s objection was sustained. 
The Judicial Officer has held the right to cross examine on evidence di- 
rected to important issues is not a factor to be ignored. (In re Albert Lee 
Barns, 18 A.D. 754, 757-760 (1959) ). The Administrative Procedure Act 
states that a party “. .. is entitled . . . to conduct such cross examination 
as may be required for full and true disclosure of the facts . . .” 5 USC 
556 (d). ‘ 


Il 


Respondent Richard Wall was found violating the Act when on July 
22, 1972, he showed “Mac’s Devil Lady” at the Twentieth Annual 
Waynesville Lions Club Horse Show, Waynesville, North Carolina. 34 
A.D. 1082, 1083 (1975). 


Respondent Richard Wall was found violating the Act when on August 
23, 1973, he entered for the purpose of showing or exhibiting “Go Boy’s 
Midnight Rambler” at the Annual Tennessee Walking Horse National 
Celebration Horse Show in Shelbyville, Tennessee. 35 A.D. 1516, 1517 
(1976). 


For each of these two violations, respondent Richard Wall was ordered 
to pay a $1,000 civil penalty. 


Respondent Richard Wall now has a third violation of the Act for 
showing “Joe’s Delight” while sored on November 9, 1976, at the 
Twentieth Annual Championship Charity Horse Show in Montgomery, 
Alabama. 


The Act was amended by Public Law 94-360, effective July 13, 1976, 
(90 Stat. 915). Those amendments made a number of significant and 
broadening changes in the Act, but pertinent here is the doubling of the 
maximum civil penalty from $1000 to $2000 and the optional additional 
disqualification of a violator “from showing or exhibiting any horse, 
judging or managing any horse show, horse exhibition, or horse sale or 
auction. . .”(15 USC 1825 (c) ). 


Complainant now asks for the maximum civil penalty of $2000 (15 


* However, the document merely corroborates the testimony of Dr. Thompson. It was a re- 
liable and probative official Department publication which should have been received. See 
In re DeJong Packing Company, 36 Agr Dec 1181, 1222-1224 (1977), appeal pending. This 
document, and other Department publications, have frequently been relied on in the De- 
partment’s administrative proceedings. See, e.g., In re Whaley and Groover, 35 Agr Dec 
1519, 1522, fn. 4 (1976). 
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USC 1825 (b) (1) ) for this November 9, 1976, violation. 


Complainant also requests five (5) years disqualification for showing, 
exhibiting, judging or managing a horse show, exhibition, sale or auc- 
tion. 


The 1976 amendments provide that disqualification may be ordered 
“... for a period of not less than one year for the first violation and not 
less than five years for any subsequent violation . . .” (15 USC 1825 (c) ). 


Complainant regards Wall as being a third offender, and requests in 
both its complaint and brief that respondent be disqualified for the mini- 
mum five (5) year period for the third violation. 


Respondent challenges this asserting that “no provision in the statute 
itself or the legislative history . . . permits retroactive application so as 
to permit .. .” (Respondent’s Brief, page 11) earlier violations to be con- 
sidered in assessing the disqualification period under the 1976 amend- 
ments. 


In addition to doubling the maximum civil penalty, the 1976 amend- 
ments add a new dimension to the permissible sanctions by allowing de- 
barment from four prestigious activities in four organized public func- 
tions. Disqualification from “showing or exhibiting any horse, judging or 
managing any horse show, horse exhibition, or horse sale or auction. . .” 
is of incalculable impact. 


It not only is additional financial loss of unmeasured — and somewhat 
unmeasurable — quantity, it is a blow to the status and prestige of the 
individual in his occupation. It may also cause that person to forever lose 
significant career enhancement opportunities that might have arisen 
only during the period of the debarment. 


These factors vary from person to person, contingent upon the career 
status and prominence of that individual, and the timing and duration of 
the debarment. Debarment for a significant period in the early stages of 
a career may be permanently crippling, whereas debarment near retire- 
ment would have much less impact. 


A person pursuing a full time career activity would be affected far 
more heavily than one who was merely engaging in a hobby, avocation or 
some advertising or promotional pursuit. See, for example, significant 
efforts and documentation to establish that horses were owned by an 
auto dealership rather than an individual, in Jn re Howard Roberts, Hay- 
wood Osborne and/or,Osborne Chevrolet Co., HPA Docket No. 83 and 
HPA Docket No. 90. 
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ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


The Horse Protection Act of 1970 was substantially strengthened by 
amendments enacted July 13, 1976 (90 Stat. 915). The amendments in- 
creased the civil and criminal penalties previously provided for and also 
provided for the first time authority to disqualify an offender from 
showing or exhibiting any horse, or from judging or managing any horse 
show, horse exhibition, or horse sale or auction. Specifically, the dis- 
qualification provisions added by the amendments enacted July 13, 
1976, provide (15 U.S.C. 1825 (c) ): 


(c) Disqualification of offenders; orders; civil penalties applicable; enforcement 
procedures 


In addition to any fine, imprisonment, or civil penalty authorized under this 
section, any person who was convicted under subsecton (a) of this section or 
who paid a civil penalty assessed under subsection (b) of this section or is sub- 
ject to a final order under such subsection assessing a civil penalty for any vio- 
lation of any provision of this chapter or any regulation issued under this chap- 
ter may be disqualified by order of the Secretary, after notice and an opportu- 
nity for a hearing before the Secretary, from showing or exhibiting any horse, 
judging or managing any horse show, horse exhibition, or horse sale or auction 
for a period of not less than one year for the first violation and not less than 
five years for any subsequent violation. 


As I construe the amendatory legislation, the minimum disqualifica- 
tion period for a second and third violation is five years, notwithstand- 
ing the fact that the previous violations occurred prior to the enactment 
of the amendatory legislation. This is analogous to the principle followed 
in criminal proceedings. It is well settled that crimes for which a defend- 
ant was convicted before a habitual offender statute was passed or 
amended may be used to invoke the increased penalties of such statute 
for a crime committed after the date on which it became effective. 
Gryger v. Burke, 334 U.S. 728, 732; United States v. Ilacqua, 562 F.2d 
399, 404 (C.A. 6), certiorari denied, 435 U.S. 906, 917, 947; United 
States v. Panebianco, 543 F.2d 447, fn. 4 (C.A. 2), certiorari denied, 429 
U.S. 1103; Huntington v. State of Michigan, 334 F.2d 615 (C.A. 6). 


In Gryger v. Burke, cited above, the court held (334 U.S. at 732): 


Nor do we think the fact that one of the convictions that entered into the calcu- 
lations by which petitioner became a fourth offender occurred before the Act 
was passed, makes the Act invalidly retroactive or subjects the petitioner to 
double jeopardy. The sentence as a fourth offender or habitual criminal is not to 
be viewed as either a new jeopardy or additional penalty for the earlier crimes. 
It is a stiffened penalty for the latest crime, which is considered to be an aggra- 
vated offense because a repetitive one. Cf. Moore v. Missouri, 159 U.S. 673; 
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McDonald v. Massachusetts, 180 U.S. 311; Graham v. West Virginia, 224 US. 
616; Carlesi v. New York, 233 U.S. 51; Pennsylvania ex rel. Sullivan v. Ashe, 
302 U.S. 51.5 


In concluding that the 1976 amendments apply only where all of the 
violations occur after the enactment of the amendatory legislation, 
Judge Weber relies on In re Apex Meat Co., 38 Agr Dec 814 (1979). But 
that case is not in point. In the Apex Meat case, the Act provided only 
for a cease and desist order against a meat packer at the time the viola- 
tion occurred. Subsequent to the violation, the Act was amended to pro- 
vide for a civil penalty of not more than $10,000. It was held that the 
$10,000 civil penalty could not be retroactively applied to a violation 
which occurred before the enactment of the civil penalty provision. 


But in the present case, the amendatory legislation was enacted on 
July 13, 1976, and the violation did not occur until a later date, viz., 
November 9, 1976. Hence, the rationale of Apex is inapplicable here. 


Even if I were to conclude that five years was not the minimum dis- 
qualification provision authorized by the amendatory legislation, I 
would impose at least a five year disqualification provision in the pres- 
ent case, in addition to a civil penalty of $2000. The violation involved in 
this case is a very serious violation. The evidence shows that Joe’s De- 


light was sored for the purpose of affecting his gait, and that Joe’s De- 
light won first place in Class No. 3 at the Twentieth Annual Champion- 
ship Charity Horse Show in Montgomery, Alabama. The purpose of the 
Act is to prevent sored horses from competing unfairly in such horse ex- 
hibitions, as well as to prevent inhumane treatment of the animals. 


Although the evidence does not show who actually sored Joe’s Delight, 
Judge Weber found on the basis of substantial evidence that respondent 
Richard Wall “knew, or should have known, that the horse was sore” 
(Initial Decision, p. 16). In addition, Richard Wall was assistant trainer 
of the horse, he had previously violated the Act on two occasions, * and 


’ The disqualification provisions apply to “any person who was convicted under subsection 
(a) of this section or who paid a civil penalty assessed under subsection (b) of this section” 
(15 U.S.C 1825 (c) ). Prior to the 1976 amendments, subsections (a) and (b) were reversed, 
i.e., the convictions were under subsection (b) and the civil penalties were under subsection 
(a). But I do not regard this switching of subsection numbers as shedding any light on the 
statutory construction issue, viz., as to the meaning of “subsequent violation” in that same 
subsection of the Act. Specifically, I believe that Congress intended “subsequent violation” 
to include a violation occurring after one or more violations which had occurred prior to the 
enactment of the amendatory legislation. 

® The final decisions as to the prior violations are conclusive in this respect. It is too late 
now for respondent to attempt to attack collaterally the prior decisions. Similarly, al- 
though both prior decisions were the result of defaults by respondent, even if they were not 
default cases, there would be no basis to look beyond the final decisions, i.e., to reconsider 
the evidence adduced at prior hearings. 
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he had ample oppotunity to sore the horse. If lack of proof that a particu- 
lar individual sored a horse were regarded as an extenuating circum- 
stance in a disciplinary proceeding under the Horse Protection Act, the 
remedial purposes of the Act could not be achieved inasmuch as it is not 
likely that proof will ever be obtained in any case as to who actually 
sored a particular horse (see H. Rep. No. 94-1174, 94th Cong., 2d Sess., 
p. 9 (1976) ). No doubt that is why Congress did not even make it an of- 
fense to sore a horse. Instead, the offense is to transport, show or exhibit 
a sored horse (15 U.S.C 1824). 


Disqualification of respondent for five years will have a severe effect 
on his ability to continue in business as a horse trainer. Although such 
an order does not prevent him from training horses, a disqualification 
order might well dissuade some persons from hiring him as their trainer. 
Nonetheless, such a consequence is not too severe in the circumstances 
here. 


In concluding that respondent should be disqualified for only two 
years, Judge Weber relied upon the sanctions in a number of consent 
proceedings (Initial Decision, pp. 27-32). But it is settled that “[clonsent 
orders issued without a hearing should be given no weight whatsoever in 
determining the sanction to be imposed in a litigated case” (In re Brax- 
ton M. Worsley, 33 Agr Dec 1547, 1569 (1974); see, also, In re Samuel 
Esposito, 38 Agr Dec 613, 642-650 (1979) ). 


The record does not show whether respondent has the ability to pay a 
$2000 civil penalty (see 15 U.S.C 1825 (b) (1) ), but if he does not have 
the necessary resources, he should have adduced evidence in that re- 
spect. 


It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered by the 
Department to serve as an effective deterrent not only to the respond- 
ents but also to other potential violators. This policy has been followed 
in all of the Department’s disciplinary proceedings in recent years. The 
basis for that policy is set forth at great length in numerous decisions. 
See, e.g., In re Braxton M. Worsley, 33 Agr Dec 1547, 1556-1571 (1974), 
set forth in the Appendix to this Decision. ” 


” Severe sanctions issued pursuant to this policy were sustained in In re Livestock Market- 
ers, 35 Agr Dec 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. United 
States, 558 F.2d 748 (C.A. 5), certiorari denied, 46 L.W. 3649; In re Sam Leo Catanzaro, 35 
Agr Dec 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (36 Agr Dec 467); In re M. & H. Produce Co., 34 
Agr Dec 700, 750 (1975), affirmed (without opinion) sub nom. M. & H. Produce Co. v. 
Knebel and United States, 549 F.2d 830 (C.A. D.C.), certiorari denied, 98 Sup. Ct. 394; In 

Cont. 





RICHARD WALL 1451 
Cite as 38 A.D. 1437 


Considering all of the circumstances in this case, respondent should be 
assessed a civil penalty of $2000 and disqualified from showing or exhib- 
iting any horse, or judging or managing any horse show, horse exhibi- 
tion, or horse sale or auction for five years. Since the complainant has 
not requested a disqualification for more than five years, and it is the 
policy of the Judicial Officer never to increase the sanction recom- 
mended by the administrative officials, there is no need to consider 
whether a longer disqualification period would be appropriate here. 


Respondent is assessed a civil penalty of $2000 which shall be payable 
to the Treasurer of the United States by certified check or money order 
and which shall be forwarded to Alexandra Maravel, Room 2010, South 
Building, United States Department of Agriculture, Washington, D.C. 
20250, within 30 days from the date this order is served on respondent. 
Respondent is disqualified from showing or exhibiting any horse and 
from judging or managing any horse show, horse exhibition or horse auc- 
tion for a period of five years. The disqualification provisions of this 
order shall become effective on the 30th day after service of this order 
on respondent. 


APPENDIX 


Excerpt from Jn re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974): 


U.S.D.A. Sanction Policy * 


Cont. 


re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. Maine Potato 
Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 Agr Dec 160, 
178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); In 
red. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. J. Acevedo & Sons v. 
United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 1884m 1914 
(1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 
1255 (C.A. 5); In re Trenton Livestock, 33 Agr Dec 499, 539 (1974), affirmed sub nom. 
Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. Miller, 33 Agr Dec 
53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1989(C.A. 5). 


*Excerpt omitted. 
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Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations, and re- 
spondent is suspended as a registrant under the Act for 120 days, and thereafter un- 
til he is no longer insolvent. 


Peter Train, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent’s financial condition does not meet the re- 
quirements of the Act and that the respondent wilfully violated the Act 
and the regulations issued thereunder (9 C.F.R. § 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 C.F.R. § 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the en- 
try of this decision. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


(1) Robert Heller, hereinafter referred to as the respondent, is an in- 
dividual whose mailing address is P.O. Box 291, Secor, Illinois 61771. 


(2) Respondent, at all times material herein, was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Robert Heller, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks when presented 
for payment; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent is suspended as a registrant under the Act for a period of 


120 days and thereafter until he demonstrates that he is no longer insol- 
vent. When respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating this 
suspension after the expiration of the 120 day period. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 19,468) 


In re DAVID “ROCKY” BEENE. P&S Docket No. 5594. Decided August 20, 
1979. 


Checks or drafts — insufficient funds — failure to pay when due — Bond- 
ing requirements — failure to comply with — Admission of facts — by fail- 
ure to file answer — Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
a dealer and market agency thereunder as found herein, respondent is suspended as 
a registrant under the Act for 60 days and thereafter until he is in full compliance 
with the bonding requirements thereof. 


Thomas Heinz, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a Complaint filed by the Deputy 
Administrator, Packers and Stockyards, AMS, United States Depart- 
ment of Agriculture. The complaint alleges that respondent violated sec- 
tions 312 (a) and 409 of the Act (7 U.S.C. 213 (a), 228) ). 


Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act were personally served upon respondent by repre- 
sentatives of complainant. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to file an answer denying 
the allegations in the complaint and requesting an oral hearing would 
constitute admission of such allegations and waiver of such hearing. 


Respondent has failed to file an answer. Accordingly, the material 
facts alleged in the complaint, which are admitted by respondent’s fail- 
ure to file an answer, are adopted and set forth herein as the Findings of 
Fact. 
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FINDINGS OF FACT 


1. (a) David “Rocky” Beene, hereinafter referred to as the respond- 
ent, is an individual whose address is 1000 E. Hoskings Road, Bakers- 
field, California 93307, and who, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account within the meaning of and subject to the 
provisions of the Act; and 


(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy and sell 
livestock on commission. 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated on 
February 12, 1976. Respondent was notified by certified mail that if he 
continued his livestock operations without the required bond coverage, 
he would be in violation of section 312 (a) of the Act and sections 201.29 
and 201.30 of the regulations promulgated thereunder. Notwithstand- 
ing such notice, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce for his own account 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 


3. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment thereof issued drafts 
which were returned unpaid by the bank at which they were presented 
because respondent did not make available sufficient funds in the ac- 
count upon which such drafts were drawn to pay such drafts. 


Date of No. of Head Date of Amount of 
Purchase of Livestock Draft Draft Purchased From 
2-5-78 185 2-7-78 $ 18,255.31 Burkhart Livestock Co. 
Beaumont, Texas 
2-8-78 147 2-10-78 16,793.66 ® re 
2-16-78 188 2-17-78 17,769.32 F; " 


4. Respondent, on or about the dates and in the transactions set forth 
above, purchased livestock in commerce and failed to pay, when due, the 
full amount of the purchase price for such livestock. As of the date of the 
issuance of the complaint, $52,818.29 remained unpaid. 
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CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sec- 
tions 201.29 and 201.30 of the regulations. 


By reason of the facts stated in Findings of Fact 3 and 4 herein, re- 
spondent has wilfully violated sections 312 (a) and 409 of the Act (7 
U.S.C. 213 (a) and 228), and section 201.43 (b) of the regulations (9 
C.F.R. 201.43 (b) ). 


Respondent, in connection with his operations under the Act, shall 
cease and desist from: 


1. Engaging in business in commerce under the Act in any capacity 
for which bonding is required without filing and maintaining a reason- 
able bond or its equivalent as required by the Act and the regulations is- 
sued thereunder; 


2. Issuing checks or drafts in purported payment for livestock pur- 
chases without having sufficient funds on deposit in the account upon 
which they are drawn to pay such checks or drafts when presented; and 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent is suspended as a registrant under the Act for sixty (60) 
days and thereafter until such time as he complies fully with the bond- 
ing requirements of the Act and the regulations. When respondent 
demonstrates that he has complied with such bonding requirements, a 
supplemental order will be issued in this proceeding terminating this 
suspension. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after this Decision and 
Order becomes final; Provided, however, that if by any means or device 
whatever, all or part of the suspension period is not effectively served 
during the period indicated above, the effective date of the begining of 
the suspension period (or the part thereof not effectively served) shall be 
the date fixed by a court of competent jurisdiction which issue an appro- 
priate order with respect thereto. 
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Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice governing procedures under the 
Packers and Stockyards Act, this Decision and Order become final * 
without further proceedings 35 days after service hereof UNLESS ap- 
pealed to the Secretary by a party hereto within 30 days after service, as 
provided in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. 
1.142 and 1.145). 


(No. 19,469) 


In re JACK W. PALUSO. P&S Docket No. 5447. Decided September 17, 
1979. 


Bonding requirements — failure to comply with — Admission of facts — by 
failure to file answer 


Where respondent violated the Act and the regulations in connection with his operations as 
a dealer thereunder in failing to comply with the bonding requirements of the Act, 
respondent is ordered to cease and desist from engaging in business without the re- 
quired bond. 


Joanne I. Schwartz, for complainant. 
Gary R. Luisi, Hermiston, OR, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


On June 3, 1977 a Complaint was filed herein by the Acting Admin- 
istrator, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that the respondent had willfully violated 
Section 312 (a) of the Packers and Stockyards Act 1921, as amended and 
supplemented (7 U.S.C. 181, et seqg., 7 U.S.C. 213 (a) ). and Sections 
201.29 and 201.30 of the Regulations (9 C.F.R. §§ 201.29 and 201.30), 
by reason of having continued to engage in business as a dealer in com- 
merce without filing and maintaining a reasonable bond or its equiva- 
lent as required under the Act and the Regulations. 


* The Decision and Order became final October 11, 1979.—Ed. 
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On July 6, 1977 the respondent filed an answer wherein he requested 
an oral hearing, admitted the material facts set forth in the complaint, 
including all of Paragraph II of the complaint which states: 


“The surety bond which respondent maintained to secure the performance of 
his livestock obligations under the Act was terminated. Respondent was noti- 
fied by the Packers and Stockyards Administration, United States Department 
of Agriculture, that if he continued his livestock operations without bond cover- 
age or its equivalent as required under the Act and the Regulations, he would 
be in violation of Section 312 (a) of the Act and Sections 201.29 and 201.30 of 
the Regulations. Notwithstanding this notice, respondent has continued to en- 
gage in business as a dealer in commerce without filing and maintaining a rea- 
sonable bond or its equivalent as required under the Act and the Regulations.” 


Respondent denied that he willfully violated Section 312 (a) of the 
Act, 7 U.S.C. 213 (a) and Sections 201.29 and 201.30 of the Regulations, 
9 C.F.R. 201.29 and 201.30. 


On June 12, 1979, attorney for the complainant moved to assign a 
date for oral hearing. On July 16, 1979, the Administrative Law Judge, 
to whom the case had been assigned on July 13, 1979, issued a Request 
for Information. Included therein was a requested response as to 
whether or not, in view of the admissions contained in the answer, the 
case was susceptible to disposition on the pleadings. 


On July 27, 1979, attorney for complainant filed a Statement of In- 
formation together with a proposed order. Complainant withdrew its re- 
quest for an oral hearing and stated that the respondent has now ob- 
tained bond coverage and that complainant no longer seeks a suspension 
of his registration. 


On August 6, 1979, the respondent, through counsel, filed a State- 
ment of Information, wherein the Respondent re-requested an oral hear- 
ing on the basis that the respondent was entitled to a full hearing, before 
the Secretary may order that Respondent cease and desist from certain 
practices or before the Secretary may assess a civil penalty. It is the con- 
tention of the respondent that the Secretary does not have to enter a 
cease and desist order or assess a civil penalty since the language of Sec- 
tion 312 (b) regarding penalties is permissive, not mandatory. In addi- 
tion, the respondent takes issue with certain matters set forth in the 
complainant’s Statement of Information as to whether or not the re- 
spondent has willfully violated the Act. 


Having given due consideration to the admissions of fact contained in 
the pleadings herein, to the Departmental precedents set forth in the 
complainant’s Statement of Information, and, to all other matters of 
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record, it is hereby determined that the requested sanction by the com- 
plainant is proper and appropriate and that no material purpose would 
be served by oral hearing in view of the admitted facts. Section 1.139 (7 
C.F.R.§ 1.139) of the Rules of Practices states, in part: 


“The failure to file an answer, or the admission by the answer of all the material 
allegations of fact contained in the complaint, shall constitute a waiver of hear- 
ing. x x x”. 


Accordingly, the following Findings of Fact, Conclusions and Order are 
hereby issued. 


FINDINGS OF FACT 


1. Jack W. Paluso, herein referred to as the respondent, is an individ- 
ual whose address is Route 4, Box 6446, P.O. Box 52, Hermiston, Ore- 
gon, 97838. (Paragraph I (a) of Answer.) Respondent is, and at all times 
material herein, was: (1) engaged in the business of buying and selling 
livestock in commerce for his own account; and is(2) registered with the 
Secretary of Agriculture as a dealer to buy and sell livestock in com- 
merce. (Paragraph I (b) of Answer.). 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated. Re- 
spondent was notified by the Packers and Stockhards Administration, 
United States Department of Agriculture, that if he continued his live- 
stock operations without bond coverage or its equivalent as required 
under the Act and the regulations, he would be in violation of Section 
312 (a) of the Act and Sections 201.29 and 201.30 of the Regulations. 
Notwithstanding this notice, respondent has continued to engage in 
business as a dealer in commerce without filing and maintaining a rea- 
sonable bond or its equivalent as required under the Act and regulations. 
(Paragraph II of Answer). 


CONCLUSIONS 


By reason of the Findings of Fact herein, respondent has willfully vio- 
lated Section 312 (a) of the Act, (7 U.S.C. § 213(a)) and Sections 
201.29 and 201.30 of the Regulations (9 C.F.R. §§ 201.29 and 201.30.). 
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ORDER 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended, and the regulations promulgated 
thereunder, without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


The provisions of this order shall be effective on the sixth day after 
service upon the respondent. 


Pursuant to the Rules of Practice, this Decision and Order shall be- 
come final * without further proceedings thirty-five days after service 
hereof upon the respondent, unless appealed to the Secretary by a party 
to the proceeding within thirty days after service hereof as provided in 
the rules of Practice and Procedure, 7 C.F.R. 1.130 et seq. 


Copies hereof shall be served upon the parties. 





(No. 19,470) 


In re HILLCREST PACKING COMPANY, P&S Docket No. 5675. Decided 
October 22, 1979. 


CONSENT ORDER 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
in the issuance of insufficient funds checks and failing to comply with the bonding 
requirements of the Act. Respondent is ordered to cease and desist from said viola- 
tions. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 


* The Decision and Order became final October 26, 1979.—Ed. 





1462 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 38 A.D. 1458 


Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Hillcrest Packing Company, hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at Phila- 
delphia, Pennsylvania. 


2. Respondent is, and at all times material herein was: 


(1) A packer, within the meaning and subject to the provisions of 
the Act; and 


(2) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, shall cease 
and desist from: 
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1. Purchasing livestock in commerce while insolvent unless the full 
purchase price of the livestock is paid at the time of purchase either in 
cash, by certified check, or wire transfer; and 


2. Engaging in the business of a packer, in commerce, without filing 
and maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 


The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 19,471) 


In re HERMAN CUTHIEL WOOD and CUTHIEL’S MEATS, INC. P&S Docket 
No. 5673. Decided October 22, 1979. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for viola- 
tions of the Act and the regulations in connection with their operations as a packer 
thereunder as found herein. Respondents are ordered to cease and desist from said 
violations. 


James A. Brennan, for complainant. 
B. S. Brown, Jr., Kannapolis, NC, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the corporate respondent’s finan- 
cial condition does not meet the requirements of the Act and that the re- 
spondents herein violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this proceeding 
(7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraphs I 
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and II of the Complaint and Notice of Hearing and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit nor 
deny the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Cuthiel’s Meats, Inc., hereinafter referred to as the corporate re- 
spondent, is a corporation with its principal place of business located at 
Landis, North Carolina, and whose mailing address is P.O. Box 111, Lan- 
dis, North Carolina 28088. 


2. Cuthiel’s Meats, Inc., hereinafter referred to as the corporate re- 
spondent is, and at all times material herein was: 


(a) A “packer,” within the meaning of and subject to the provisions 
of the Act; and 


(b) Enaged in the business of buying livestock in commerce for pur- 
poses of slaughter and manufacturing and preparing meat and meat 
food products for sale and shipment in commerce. 


3. Corporate respondent’s average annual purchases of livestock ex- 
ceed $500,000. 


4. Herman Cuthiel Wood, is an individual whose mailing address is 
Woodland Drive, China Grove, North Carolina 28023. 


5. Respondent Herman Cuthiel Wood is, and at all times material 
herein was: 


(a) President of the corporate respondent; 
(b) Signator of checks issued in payment for livestock purchases; 


(c) Co-owner and major shareholder, with his wife, of the corporate 
respondent; 


(d) Responsible for formulating, directing, and controlling the poli- 
cies and practices of the corporate respondent. 


CONCLUSIONS 
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The respondents have admitted the jurisdictional facts and the parties 
have agreed to the entry of this decision. The decision will therefore be 
entered. 


Corporate respondent Cuthiel’s Meats, Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any cor- 
porate or other device, and individual respondent Herman Cuthiel 
Wood, individually or as a partner or as an officer, director, agent, or 
employee of any corporation, directly or through any corporate or other 
device, in connection with any operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 


1. Purchasing livestock while insolvent, i.e., while current liabilities 
exceed current assets, unless the respondent pays the full purchase price 
of the livestock at the time of purchase in cash, by certified check or wire 
transfer as provided by section 409 of the Act (7 U.S.C. 228b); 


2. Failing to pay, when due, the full purchase price of livestock, meat, 
meat food products, or livestock products in unmanufactured form; 


3. Failing to pay the full purchase price of livestock, meat, meat food 
products, or livestock products in unmanufactured form; 


4. Issuing checks in payment for livestock, meat, meat food products, 
or livestock products in unmanufactured form without having and main- 
taining sufficient funds to pay such checks on deposit in the bank ac- 
count from which such checks are to be paid; and 


5. Entering into a conspiracy, combination, agreement, arrangement 
or otherwise permitting a “market agency” or “dealer” or an owner, offi- 
cer, agent, or employee of a “market agency” or “dealer,” to finance the 
operation of a “packer.” 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondents. 


Copies of this decision shall be served upon the parties. 
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(No. 19,472) 


In re DAVID M. ROYSTON. P&S Docket No. 5662. Decided October 26, 
1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder in fail- 
ing to comply with the bonding requirements. Respondent is ordered to cease and 
desist from said violation, and respondent is suspended as a registrant under the 
Act until he is in full compliance with the bonding requirements thereof. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. David M. Royston, hereinafter referred to as the respondent, is an 
individual whose mailing address is P.O. Box 299, Lavonia, Georgia 
30533. 


2. Respondent is, and at all times material herein was: 
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(a) Engaged in the business of buying livestock on a commission 
basis in commerce; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent has admitted the jurisdictional facts and the parties 
have agreed to the entry of this decision. The decision will therefore be 
entered. 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations 
promulgated thereunder, without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent has complied fully with such requirements, a 
supplemental order will be issued in this proceeding terminating the sus- 
pension. 


The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 19,473) 


In re ALAN S. CANTER and C & C LIVESTOCK AND PACKERS, INC. P&S 
Docket No. 5670. Decided October 30, 1979. 


Consent order 
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Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a packer 
thereunder as found herein. Respondents are ordered to cease and desist from said 
violations. 


James A. Brennan, for complainant. 
James E. Downey, Norwich, NY, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the corporate respondent’s finan- 
cial condition does not meet the requirements of the Act and that the re- 
spondents herein violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this proceeding 
(7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraphs I 
and II of the Complaint and Notice of Hearing and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit nor 
deny the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this proceeding 
and for such purposes only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


1. C & C Livestock and Packers, Inc., hereinafter referred to as the 
corporate respondent, is a Massachusetts corporation with its principal 
place of business located at Norwich, New York, and whose corporate 
headquarter’s mailing address is P.O. Box 1007, Holyoke, Massachusetts 
01040. 


2. C & C Livestock and Packers, Inc., hereinafter referred to as the 
corporate respondent is, and at all times material herein was: 


(a) A “packer,” within the meaning of and subject to the provisions 
of the Act; and 
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(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


3. Corporate respondent’s average annual purchases of livestock ex- 
ceed $500,000. 


4. Alan S. Canter is an individual whose mailing address is East 
Hampton Road, Holyoke, Massachusetts 01040; and 


5. Alan S. Canter is, and at all times material herein was: 


(a) President of the corporate respondent; 


(b) Sole owner and shareholder of the corporate respondent; and 


(c) Responsible for formulating, directing and controlling the poli- 
cies and practices of the corporate respondent. 


CONCLUSIONS 


The respondents have admitted the jurisdictional facts and the parties 
have agreed to the entry of this decision. The decision will therefore be 
entered. 


Corporate respondent, C & C Livestock and Packers, Inc., its officers, 
directors, agents, employees, successors and assigns, directly or through 
any corporate or other device, and individual respondent Alan S. Canter, 
individually or as a partner, or as an officer, director, agent, or employee 
of any corporation, directly or through any corporate or other device, in 
connection with any operations subject to the Packers and Stockyards 
Act, shall cease and desist from: 


1. Purchasing livestock while insolvent, i.e., while current liabilities 
exceed current assets, unless the respondent pays the full purchase price 
of the livestock at the time of purchase in cash, by certified check or wire 
transfer as provided by section 409 of the Act (7 U.S.C. 288b); 


2. Failing to pay, when due, the full purchase price of livestock, meat, 
meat food products, or livestock products in unmanufactured form; 


3. Failing to pay the full purchase price of livestock, meats, meat food 
products, or livestock products in unmanufactured form; and 





1470 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 38 A.D. 1470 


4. Issuing checks in payment for livestock, meat, meat food products, 
and livestock products in unmanufactured form that were purchased in 
commerce without having and maintaining sufficient funds to pay such 
checks on deposit in the bank account from which such checks are to be 
paid. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondents. 


Copies of this decision shall be served upon the parties. 


(No. 19,474) 
In re ROBERT WINTER. P&S Docket No. 5667. Decided October 30, 1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder 
in failure to comply with the bonding requirements. Respondent is ordered to cease 
and desist from operating without the required bond. 


James A. Brennan, for complainant, 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
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waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Robert Winter, hereinafter referred to as the respondent is an indi- 
vidual whose business address is Spencer, Iowa 51301. 


2. Respondent is, and at all times material herein was; 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


The respondent, Robert Winter, as an individual or as a partner or an 
officer, director, agent, or employee of a corporation, directly or through 
any corporate or other device, shall cease and desist from engaging in 
any business in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent as required under the 
Act and the regulations. 


The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 


Copies of this decision shall be served upon the parties. 
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TERMINATION OF SUSPENSION — Supplemental Order 


(No. 19,475) 


In re RONALD EMBERTON. P&S Docket No. 3353. In order issued July 18, 
1979, by Donald A. Campbell, Judicial Officer. 
(No. 19,476) 


In re VICTOR KOENIG, d/b/a KOENIG SALE BARN, P&S Docket No. 3338. 
In order issued November 8, 1979, by Donald A. Campbell, Judicial 
Officer. 


DISMISSAL — ON MOTION OF COMPLAINANT 


(No. 19,477) 


In re MANUEL KARP, et al. P&S Docket No. 5577. As to Herbert Hoff- 
man, in order issued September 7, 1979, by Victor W. Palmer, Ad- 
ministrative Law Judge. 





LIST OF DECISIONS REPORTED 
NOVEMBER 1979 
AGRICULTURE DECISIONS 
Perishable Agricultural Commodities Act, 1930 


AMERICAN Fruit Purveyors, Inc. PACA Docket No. 
2-4355. Order denying petition for reconsideration . 


Stay order 


BAXTER PACKING Co., INC. v. SEMERJIAN BROTHERS. PACA 
Docket No. 2-5223. Order amending prior order and 
denying petition for reconsideration 


BEACON PropbUCcE Co. v. TEDDY BEAR Propuce, INc. PACA 
Docket No. RD-79-85. Default 


BEN Rysurn, INc. v. ALFIE PRODUCE Corp. PACA Docket 
No. RD-79-93. Default 


Bos JONES RANCH v. DeFEo Fruit Co., INc. Automatic stay 
— petition in bankruptcy filed 


BUSHMAN’s, INC. v. DAvi Woop, d/b/a Woop PRODUCE 
Company. PACA Docket No. RD-79-90. Default 


CALIFORNIA LETTUCE FARMS, INC. v. THE COMMISSION House, 
Inc. PACA Docket No. 2-5224. Dismissal — dis- 
charge in bankruptcy 


De Bruyn Propuce Co. v. DeFeo Frurr Co., Inc. PACA 
Docket No. RD-79-70. Automatic stay — petition in 
bankruptcy filed 


Dan Tupor & Sons SALES, INC. v. FILIGREE Foops, INc. 
PACA Docket No. RD-79-23. Amendment of prior 


E.R. ALBERGOTTI, INC. v. ALFIE PropucE Corp. PACA 
Docket No. RD-79-95. Default 


EASTERN PoTATO DEALERS OF MAINE, INC. v. AGRI-EXPORT, 
Inc. PACA Docket No. 2-5275. Assignment of court 
claim — not in satisfaction of present complaint — 
Purchase prices — failure to pay in full — Reparation 


FEDERAL Fruir & PropuceE TrEE. PACA Docket No. 
RD-79-94. Default 
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Perishable Agricultural Commodities Act, 1930-Cont. 


Fort FAIRFIELD PoTATOE CO. v. TAVILLA SALES COMPANY. 
PACA Docket No. 2-4896. Dismissal — settlement 
between parties 


G. & S. PropucE Company, INc. v. DEFE£o Fruit Co., INc. 
PACA Docket No. RD-79-42. Automatic stay — 
DOONAN MM ETUDLCY TMOG col os oorecs Cs anoteradierNeiacene are 68 Scotia dele 1522 


THE GAVIN CoMPANY v. Misty MOUNTAIN TRADING COMPANY. 
PACA Docket No. 2-5410. Dismissal — settlement 
between parties 


HENRY A. POLLAK RIVERHEAD Corp. v. HousE Or Goop 
CELERY, INc. PACA Docket No. 2-5373. Order of dis- 
missal — failure to show cause 


JAMES MACCHIAROLI Fruir Co. v. BEN Gatz Co. PACA 
Docket No. 2-4871. Order granting rehearing on 
limited issues — Stay order continued pending issu- 
ance of further order 


JIMMY GRIZZARD SALES, INC. v. WORLD WIDE PRODUCE 
Brokers, INc. PACA Docket No. 2-5290. Order 
granting stay and extension of time for filing petition 


for reconsideration 


LIVACICH PropUCE, INC., a/t/a PANDA PRODUCE v. 
WayYNE CusmmMANo, INc. PACA Docket No. 
er ete EEE 5's oo eae he eee ee tee or ls claeieis aie 1526 


JONES PRODUCE Co. v. H & P Propuce, Inc. PACA Docket 
Pe UNE ee ere Rd re ahs anions 1525 


KING SALAD Avocapbo Co., INC. v. MONARCH PRODUCE, INC. 
PACA Docket No. 2-5489. Dismissal — settlement 
between parties 


Kurt VAN ENGEL CoMMISSION Co., INC. v. VERDE PRODUCE 
Co., Inc. PACA Docket No. RD-79-20. Order of de- 
fault — Order denying motion to reopen after default 
— Reparation awarded 


Louis Caric & Sons v. Ben Gatz Co. PACA Docket No. 


2-4712; JAMES MACCHIAROLI Fruit Co. v. BEN GATZ 
Co. PACA Docket No. 2-4871. Order of disqualifica- 


Order designating Deciding Officer ........0. ccc cc aveccccovvrs 1477 





Perishable Agricultural Commodities Act, 1930-Cont. 


Louis Caric & Sons v. BEN Gatz Co. PACA Docket No. 
4712. Transactions 1, 2, 4, 5, 6, 7 and 8 — Damages 
— failure to prove 


Transaction No. 3 — Condition defects excessive — 
Transportation service and conditions — failure to 
meet burden of proof as to normalcy of — Contract — 
failure to prove breach of 


Transaction No. 9 — Good delivery — failure to make 
— Suitable shipping condition warranty — breach of 
— Damages — measure of 


Transaction No. 10 — Inspection — absence of cover- 
ing lugs dumped — Dumping certificate — failure to 
obtain — Damages — insuficiency of evidence upon 
which to determine 


Accord and satisfaction — failure to establish — 
Reparation awarded for amount found due and for 
fees and expenses of prevailing party 


MENDENHALL DISTRIBUTING Co., INC. v. S. CoRTELLO, INC. 
PACA Docket No. RD-79-92. Default 


Monc’s CONSOLIDATED PropucE, INC. v. RAYCO PRODUCE 
ENTERPRISES, Inc. PACA Docket No. RD-79-18. Or- 
der reopening after default 


NALBANDIAN FARMS, INC. v. DEFEO Fruir Co., Inc. PACA 
Docket No. RD-79-67. Automatic stay — petition in 
bankruptcy filed 


NorTHWEST CoLD Pack COMPANY v. STANDARD Foop 
DISTRIBUTORS, INc. PACA Docket No. RD-79-86. 
Default 


OXNARD FROZEN Foops CORPORATIVE v. POLAR MASTER 
Foops, Inc. PACA Docket No. 2-5392. Admission of 
liability 


PaciFic FARM CoMPANY v. DEFEO Fruit Co., Inc. PACA 
Docket No. RD-79-57. Automatic stay — petition in 
bankruptcy filed 


PREMIUM ELKTON POTATOES, INC. v. CARPENTER MARKETING, 
Inc. PACA Docket No. RD-79-43. Stay order — 
pending issuance of further order 
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Perishable Agricultural Commodities Act, 1930-Cont. 


S. ALEXANDER & Co., Inc. PACA Docket No. 2-5306. Admis- 
sion of facts — Flagrant and repeated violations — 
failure to pay — Publication OF FACS ow we sets oe veens 1506 


VUKASOVICH, INC. v. SD GoopMAN & Co., INc. and/or JIM 
STEWART BROKERAGE Co. PACA Docket No. 2-5302. 
Contract — novation of — Net proceeds — acceptance 
of as undisputed amount — Revised memorandum of 
sale — lateness of — Broker — failure to prove 
liability of — Accounting — accuracy of — Con- 
tractual obligations — fulfillment of — Dismissal 


Woopys Tomato Corp. v. S. W. Propuce, Inc. PACA 
Docket No. RD-79-91. Default 


(No. 19,478) 


LOUIS CARIC & SONS v. BEN GATZ Co. PACA Docket No. 2-4712; JAMES 
MACCHIAROLI FRUIT CO. v. BEN GATZ Co. PACA Docket No. 
2-4871. Decided November 1, 1979. 


Order of disqualification 


George Whitten, Presiding Officer 
Complainant Louis Caric & Sons, pro se. 
Respondent Ben Gatz, pro se 
John D. Herbert, Chandler, AZ, for complainant James Macchiaroli Fruit Co. 


Order by Donald A. Campbell, Judicial Officer. 


In view of the false charges made with respect to my decision in Jn re 
Ben Gatz Company, PACA Docket No. 2-4844, decided June 29, 1979, I 
am disqualifying myself from acting as the deciding officer for the De- 
partment in such reparation proceedings, entitled Louis Caric & Sons v. 
Ben Gatz Co., PACA Docket No. 2-4712, and James Macchiaroli Fruit 
Co. v. Ben Gatz Co., PACA Docket No. 2-471. 


Copies of this order shall be served upon the parties. 
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(No. 19,479) 


LOUIS CARIC & SONS v. BEN GATZ Co. PACA Docket No. 2-4712; JAMES 
MACCHIAROLI FRUIT CO. v. BEN GATZ Co. PACA Docket No. 
2-4871. Decided November 1, 1979. 


Order designating Deciding Officer 


George S. Whitten, Presiding Officer. 
Complainant Louis Caric & Sons, pro se. 
John D. Herbert, Chandler, AZ, for complainant James Macchiaroli Fruit Co. 
Respondent, pro se. 


Decision by Bob Bergland, Secretary of Agriculture. 


Daniel Marcus, General Counsel, is hereby designated as the final de- 
ciding officer for the Department in these reparation proceedings, en- 
titled Louis Caric & Sons v. Ben Gatz, Co., PACA Docket No. 2-4712, 
and James Macchiaroli Fruit Co. v. Ben Gatz Co., PACA Docket No. 
2-4871. 


Copies of this order shall be served upon the parties. 





(No. 19,480) 


JAMES MACCHIAROLI FRUIT Co. v. BEN GATZ Co. PACA Docket No. 
2-4871. Decided November 8, 1979. 


Order granting rehearing on limited issues — Stay order continued pending 
issuance of further order 


This order is issued in accordance with the facts and the provisions for reopening as set 
forth herein. 


George S. Whitten, Presiding Officer. 
John D. Herbert, Chandler, AZ, for complainant. 
Respondent pro se. 


Decision by Daniel Marcus, General Counsel. 
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On March 21, 1979, an order was issued awarding complainant repara- 
tion in the amount of $19,247.70, in connection with a claim in the 
amount of $50,673.70. On April 3, 1979, respondent filed a timely re- 
quest for a stay of the order of March 21, 1979, in order to allow him 
time to file a Petition for Rehearing, Reargument or Reconsideration. 
On April 20, 1979, a stay order was issued and respondent was granted 
ten days from receipt of such order in which to file his petition. Such 
petition was filed, within the time allowed, on April 20, 1979. In sum- 
mary respondent’s petition alleges the following: (1) The complaint al- 
leged f.o.b. sales at a specific price and since it was found that the sales 
were not f.o.b. at a specific price, the complaint should have been dis- 
missed. Respondent complains that reparation was awarded on the basis 
of finding that the sales were on a “price arrival” basis, but that he only 
had opportunity to defend against a complaint which alleged f.o.b. at a 
specific price, and not against a claim that the sales were on the basis of 
“price arrival”. (2) The order of March 21, 1979, found that “price ar- 
rival” is the equivalent of “open” but this is not true. That respondent 
bought and sold “open,” not “price arrival”. That the complainant’s wit- 
ness not only equated “open” with “price arrival” but also with the term 
“consignment” and was therefore confused as to what the term “open” 
meant. That the order itself states that the complainant had the burden 
of proving the reasonable price at time of arrival but did not do so, and 
that no evidence was submitted by either party as to the time of arrival. 
(3) Market News prices are not a proper subject for judicial notice. They 
are not accepted by buyers and sellers of produce and are too general for 
application to a particular load. The prices used were not for the cities 
where the “off merchandise” plums were actually sold but for nearby 
cities. That respondent’s returns were based on the actual sales of 15 re- 
liable customers none of which sold at Market News prices. That re- 
spondent deliberately filed a complaint with PACA against the customer 
who reported the lowest returns and the PACA investigated and advised 
respondent not to pursue the complaint further because the account 
sales submitted by the customer was substantially correct. There was no 
evidence the plums were not sold to the best of the customer’s ability, 
nor was there evidence of mishandling, and in addition, the plums were 
resold within a day or two of arrival. That the Market News reports for 
Cleveland, Ohio, were used instead of those for Cincinnati where the 
plums were actually sold. That the best evidence of the fair market value 
of the produce was the actual sales price, not “phoney” and distant Mar- 
ket News prices and that the parties should be given an opportunity to 
introduce evidence concerning the fair market value of the fruit. (4) In 
connection with a disciplinary proceeding brought against respondent 
by the agency, respondent alleges it is the victim of a “hose job and ven- 
detta by” a specific person in the administrative agency. 
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In his conclusion to the petition respondent requests that the decision 
be reversed and that the complaint be dismissed because (1) complainant 
fraudulently claimed an f.o.b. sale and was forced to admit such was not 

‘the term of sale, (2) complainant had the burden of proof as to market 
value and failed to submit evidence on the point, (3) there was insuffi- 
cient evidence to justify a finding of “price arrival” inasmuch as com- 
plainant admitted the term “open” could mean consignment and (4) 
neither party claimed the term “price arrival” was intended and there 
was no evidence such was agreed to. 


In the alternative, respondent requests that if the complaint is not dis- 
missed, it be granted a rehearing because: (1) He had no opportunity to 
prepare a defense against “price arrival” rather than “open”, (2) respond- 
ent was not given a fair opportunity to either (i) require complainant to 
carry the burden of proof as to value or (ii) introduce evidence of the 
value of the fruit or (iii) present evidence and argument concerning the 
propriety of taking judicial notice of the Market News Service reports, 
and (3) a rehearing is required to provide respondent with a fair oppor- 
tunity to present evidence relevant to the unpleaded charge that “price 
arrival” was a term of sale. 


We will discuss first respondent’s second argument in his petition rela- 


tive to the determination that the term “open,” as used by the parties, 
was equivalent to the term “price arrival” used in the Department's reg- 
ulations. Throughout his petition respondent reiterates his objection to 
the equation of the two terms, alleging that he had no opportunity to de- 
fend against an allegation of “price arrival.” 


First of all it should be clearly understood that respondent contended 
throughout the course of this proceeding that the terms of sale were 
“open” (see Answer of Respondent, filed December 20, 1977, and in- 
voices of Respondent attached thereto). At the hearing the following ex- 
change took place between complainant’s attorney and respondent: 


Q. Irefer you to the purchase confirmation of the sale marked as the court in- 
vestigation Exhibit No. 3, Page 3. Would you relate what the terms of sale were 
as noted on those confirmations? 


A. The terms of sale were open. It’s standard practice to issue a confirmation 
in the industry of terms of sale. 


Q. Would you define an open sale? 


A. Anopensale means one with no price. (Transcript, page 124.) 


Later in the hearing respondent’s employee, Mr. Bruce Lofchie, the 
person who negotiated the purchases with complainant, stated his 





1480 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 1477 


understanding as to the meaning of the term “open”: 


Q. Would you define an open sale? 
A. Noprice. 


PRESIDING OFFICER STANLEY: Excuse me. Isn’t an open sale for a price to 
be determined at a later date? 


MR. GATZ: No. 


PRESIDING OFFICER STANLEY: That’s not your understanding of an open 
sale? 


MR. LOFCHIE: There’s really no price on it and— 

PRESIDING OFFICER STANLEY: (Interrupting): Who determines the price? 
MR. LOFCHIE: It has to be later determined. 

PRESIDING OFFICER STANLEY: By whom? 

MR. LOFCHIE: Between the parties involved. 


PRESIDING OFFICER STANLEY: Between the parties. So, an open sale is a 
sale for price to be determined at a later date between the parties, is that cor- 
rect? 


MR. LOFCHIE: Yes, and the person being given the open merchandise is in con- 
trol of that merchandise. 


PRESIDING OFFICER STANLEY: I understand, but the price is to be deter- 
mined at a later date by the parties, is that correct? 


MR. LOFCHIE: Yes. (Transcript, page 180.) 


As was stated in the original decision, the Uniform Commercial Code, 
which was applicable to the parties when they transacted, provides for 
sales on an open basis. In relevant part the UCC states: 


Section 2-305. Open Price Term 


(1) The parties if they so intend can conclude a contract for sale even though 
the price is not settled. In such a case the price is a reasonable price at the 
time for delivery if 


(a) Nothing is said as to price: or 
(b) The price is left to be agreed by the parties and they fail to agree; or 


(c) The price is to be fixed in terms of some agreed market or other 
standard as set or recorded by a third person or agency and it is not so 
set or recorded. .. . 


Respondent complains that the order of March 21, 1979, treated the 
open price term as equivalent to the “price arrival” term in the Depart- 





JAMES MACCHIAROLI FRUIT CO. v. BEN GATZCO. 1481 
Cite as 38 A.D. 1477 


ment’s regulations. Although it is obvious that as far as applicability to 
the facts of this case are concerned, the terms are legally equivalent, it 
was in no way necessary that the term “price arrival” should even be 
mentioned in the March 21, 1979, decision. Respondent admittedly 
traded on an open price basis and the UCC definition of open price obvi- 
ously accords with the essence of Mr. Lofchie’s understanding of that 
term. Under the agreement of the parties the price was to be determined 
at a later date by the parties and since the parties failed to determine a 
price, “The price is a reasonable price at the time for delivery”. (UCC 
§ 2-305 (1) ). Respondent, in his petition, however, impliedly objects to 
any understanding of the term “open” that comes close to the UCC 
definition. Instead, respondent states “respondent accepted ‘open’ as 
‘consigned’ ”, and then points to the vague testimony of complainant’s 
Mr. Sprig as follows: 


Q. Is there a term to your knowledge in the Rules of Practice in the PACA 
which says open? 


A. I do not know if the actual word open is there. I think it is used inter- 
changeably with either price after sale or consignment. 


Q. Would you define what open means to you, Mr. Sprig? 


A. I will say again it would be interchangeable with a term of either price 
after sale, price arrival, the submission of an account sale. In other words, the 
ultimate—(an interruption and irrelevant exchange between the Presiding Offi- 
cer and Mr. Gatz is here omitted)—price and consummation of the sale has not 
been established per the two parties involved. 


Q. So an open sale means that the price has not been established between the 
two parties involved, sir? 


A. Idid not say that. I said that the ultimate price had not been established in 
that negotiation would be open through the two parties per their understanding 
on the telephone generally which is the way the produce business is conducted, 
that the price would be negotiable. (Transcript, pages 49-51.) 


However, in spite of this confusing testimony by Mr. Sprig, there was 
less ambiguous testimony by respondent: 


MR. HERBERT (Interrupting): The price that you show as the sale price in your 
summary is $1.81 yet I notice by the actual Exhibit 2 attached to your com- 
plaint that the prices vary between $6 and $1 per lug on these plums and the ac- 
tual sale price was $1,015 on 480 lugs of plums which would have been in ex- 
cess of $2 per lug. 


MR. GATZ: His commission is deducted which gets you to the $835.20. Its 
shown under account sales. His commission is deducted if you will notice. 
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MR. HERBERT: And you adjusted your figures accordingly to sort this com- 
mission from Macchiaroli in addition to your commission? 


MR. GATZ: No, sir. In the process of distribution in the produce business, there 
is a grocery store who bought from Mr. Freedland. He makes a profit. Mr. 
Freedland buys from me. I make a profit. We cannot go back and the consumer, 
in turn, buys from the retailer and everyone makes a profit. The two profits in 
no way relate to each other. 


MR. HERBERT: The fact of the matter is that you reduced your net price by 
any costs that you paid directly to Mr. Freedland? Yes or no? 


MR. GATZ: These were not on— 
HEARING OFFICER STANLEY (interrupting): Answer the question. 


MR. GATZ: The answer is yes, but because the plums were not on consignment. 
(Transcript, pages 119-120.) 


In addition, the position taken by respondent in his brief is opposed to 
the transactions having been on a consignment basis: 


It is respondent’s contention that the terms of sale for the 15 loads of plums 
were open regarding price. Respondent, in turn, sold to his customers as noted 
on respondent’s Exhibits 1-21 of Respondent’s Answer to the Complaint, on an 
open basis. As Mr. Lofchie defines it (pg. 180, lines 1-25) the definition of an 
open sale is where the price is to be determined at a later date by the parties. 
Mr. Lofchie has testified that he sold open to his customers but that because of 
the dispute concerning the terms of sale with complainant, no prices were final- 
ized as to complainant’s contract with respondent. Mr. Lofchie testified, pg. 
198, lines 12-25, pg. 199, lines 1-18, that because of the dispute he was unsuc- 
cessful in settling the prices with complainant and the dispute at that point and 
time centered on the fact that complainant claimed all of the invoices were 
f.o.b. at a set price and complainant did not acknowledge whether or not certain 
loads were open and certain loads were not. Further in the transcript, pg. 216, 
lines 13-23, Mr. Lofchie testifies, “well it was done, but we tried for months to 
resolve this thing. Obviously there was a dispute. That’s the reason we couldn’t 
come to a settlement. We tried. As a matter of fact, that’s why Mr. Gatz got in- 
volved. We called Mr. Simone. We talked to James Macchiaroli. We tried and 
tried, and tried for months.” Mr. Sprig and Mr. Simone also testified to the fact 
that there was a dispute concerning the terms of sale and the prices, otherwise 
there would not have been a complaint filed against respondent. 


Since respondent was not able to come to any agreement with complainant con- 
cerning the prices to be paid complainant for the plums, respondent in Decem- 
ber, 1977, forwarded to complainant through the USDA, their check in the 
amount of $20,874.30, which represented the net proceeds from the sale of the 
15 loads of plums in order to get this matter resolved, since complainant would 
not agree to settle on any price per the open terms of sale originally agreed 
upon.” 


Thus, in his brief, respondent clearly admits that there was a distinction 
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between his accounting to complainant on a consignment basis and the 
“open terms of sale originally agreed upon”. In other words, respondent’s 
payment of $20,874.30 (which it now alleges is all that it should pay 
under any circumstances) was admittedly not a payment which met the 
open terms of the contract. In summary we find that the open price term 
as used by the parties did not have some special or unusual meaning but 
rather its ordinary meaning as reflected by the definition of that term 
found in the Uniform Commercial Code. We find respondent’s conten- 
tions in relation to this point to be without merit, and his petition in this 
regard is accordingly denied. 


This brings us logically to respondent’s first point, namely that he only 
had opportunity to defend against a complaint which alleged f.o.b. at a 
specific price, and had no opportunity to defend against a claim that the 
sales were on the basis of “price arrival”. As it has been shown that the 
“open” term asserted by respondent is an adequate basis for the decision 
of March 21, 1979, and gives rise to the same result, i.e., “a reasonable 
price at the time for delivery,” respondent cannot complain that he had 
no opportunity to defend against such term, for the allegation that such 
was the term of sale constituted the bulwark of respondent’s defense. 
We also find respondent’s petition to be without merit as to his first 
point. 

As to respondent’s third point which related to the manner in which 
damages were assessed, we note the following: (1) The Secretary has 
with great frequency taken official notice of Market News Service re- 
ports in many proceedings over the years; see Digest of Decisions, vols. 
I-IV, Topic L-13. (2) In addition, the Rules of Practice provide that “in 
any proceeding official notice may be taken of . . . relevant publications 
and records of the Department (7 CFR 47.25 (f) ). (3) The UCC (§ 2-724) 
provides in relevant part that: 

Whenever the prevailing price or value of any goods regularly bought and sold 
in any established commodity market is in issue, reports in official publications 


or trade journals or in newspapers or periodicals of general circulation pub- 
lished as the reports of such market shall be admissible in evidence. . . . 


(4) Although respondent states that Market News Service reports are 
too general for application to a particular load, the fact is that such re- 
ports are compiled on the basis of specific sales of the quoted commodi- 
ties on the market and at the time in question. 


In addition, respondent has complained that the prices used in assess- 
ing damages were not for the cities where the “off merchandise” plums 
were actually sold, but for nearby cities. First, it should be noted that it 
has nowhere been established that the plums were in any sense “off mer- 
chandise”. Second, the UCC specifically provides (§ 2-723) that 
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(2) If evidence of a price prevailing at the times or places described in this ar- 
ticle is not readily available, the price prevailing within any reasonable time be- 
fore or after the time described or at any other place which in commercial judg- 
ment or under usage of trade would serve as a reasonable substitute for the one 
described, may be used, making any proper allowance for the cost of transport- 
ing the goods to or from such other place. 


Respondent also makes reference to the PACA investigation relative 
to the plums for which the lowest returns were reported and implies that 
such investigation denotes an opinion by the Department that these re- 
turns should form the basis for the prices which should be paid to com- 
plainant. However, the Department's investigation merely affirmed that 
there was no wrongdoing on the part of the receiver in its handling of 
the plums on a consignment basis. It does not constitute an opinion that 
the prices received were market prices at the time for delivery. Respond- 
ent’s contract with complainant was not a consignment contract as re- 
spondent himself has admitted. 


Respondent’s allegation concerning a supposed “vendetta” by a person 
in the administrative agency is, of course, totally irrelevant to this pro- 
ceeding and not worthy of an answer except that we fear that respond- 
ent would draw the wrong conclusion if we failed to answer it. Respond- 
ent’s reference is to the recent administrative disciplinary proceeding. 
As was pointed out, however, on appeal of that decision, there was cer- 
tainly adequate foundation for the agency to bring the action, even 
though the Administrative Law Judge acted within the permissible 
limits of his discretion in finding against the agency. See Jn re Ben Gatz 
Company, 38 A.D. 1038 (1979). 


Finally, respondent in his conclusions, after reiterating many of his 
arguments, alleges that he was not given opportunity at the hearing to 
introduce evidence concerning the fair market value of the fruit, or to 
present evidence and argument concerning the propriety of taking offi- 
cial notice of the Market News Service reports. As was stated in the 
original opinion, while it was basically complainant’s burden to prove 
damages, in keeping with longstanding administrative practice favoring 
the assessing of damages where at all possible, official notice was taken 
of the Market News Service reports in order to make a reasonable assess- 
ment of damages in conformity with the actual contract that existed be- 
tween the parties. However, it is obvious that even though the original 
decision was thus based upon an official publication of the Department 
of Agriculture which is widely available to people within the industry, 
the parties nevertheless have not had an opportunity to submit evidence 
in rebuttal to the prices shown by the Market News Service reports. We 
are well aware of the provision (§ 7 (d)) of the Administrative Proce- 
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dure Act which states “When an agency decision rests on official notice 
of a material fact not appearing in the evidence in the record, a party is 
entitled, on timely request, to an opportunity to show the contrary.” We 
are also aware of the fact that proceedings under the Act are excepted 
from certain provisions of the APA, including the provision in question, 
due to the fact that reparation proceedings are subject to a subsequent 
trial de novo in federal court. However, many of the provisions of the 
APA, including the provision in question, are based upon fundamental 
principles of due process enunciated long before the passage of the APA. 
See United States v. Abilene and S. R. Co., 265 U.S. 274, 44 S.Ct. 565, 
68 L.ed. 1016 (1924) and Conwell v. Benson, 285 U.S. 22, 52 S.Ct. 285, 
76 L.ed. 598 (1932). While the cases cited did not involve administrative 
proceedings which were subject by law to a subsequent trial de novo, as 
is here the case, we do not believe that we can lightly dismiss the general 
principles of due process expressed therein, nor that it would be 
expedient or proper to put the parties involved in this proceeding to the 
necessity of a further proceeding in federal district court in order to sub- 
mit evidence in rebuttal to the matters of which the Secretary has taken 
official notice. It is clear, however, that if the hearing is reopened, it 
should be reopened only for the limited purpose of receiving evidence 
from either party relative to the establishment of “reasonable price at 
the time for delivery,” in rebuttal to the prices extracted from the ap- 
plicable Market News Service reports as used in the original opinion. In 
addition, the parties should be allowed to-submit evidence as to the ac- 
tual time for delivery if they so desire, since, due to lack of evidence on 
the point, estimated delivery times were used in the original decision. 
Therefore, we will grant respondent’s request that the hearing in this 
matter be reopened upon the following conditions. In order to insure 
that the limited purpose of this reopening is not exceeded and also to in- 
sure that there is indeed reason to reopen this matter, it is directed that 
prior to the rehearing and within 60 days from the date of this order the 
parties shall submit to the Presiding Officer who shall hereafter be 
designated to rehear this matter, a list of the names of the witnesses 
who will testify on their behalf at the rehearing together with a sum- 
mary of their intended testimony, which summary shall enumerate the 
specific transactions which will be introduced into evidence to rebut the 
prices shown in the Market News Service reports. Such enumeration 
shall state the place where the transaction took place, the date, the par- 
ties involved, the price received, and shall make reference to the rele- 
vant transactions in the original opinion and the Market News Service 
report which is being rebutted. In addition, if such evidence is being of- 
fered for a different delivery date than that used in the original opinion, 
then a list of the documentary or other evidence to be offered to es- 
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tablish such date shall be submitted. The parties should be aware that 
we will not give credence to anything other than numerous specific 
transactions in rebuttal to the prices as shown by the Market News Serv- 
ice reports. Since Santa Rosa plums from Arizona were obviously not 
being heavily traded during the time in question, we anticipate that 4 to 
7 transactions, depending on the size of the terminal market in question, 
would be of enough significance to warrant reopening the hearing to re- 
ceive evidence of such transactions. 


This case is referred to the Food and Nutrition and PACA Division of 
the Office of the General Counsel for the appointment of a Presiding Of- 
ficer to conduct a rehearing in accordance with this order, assuming one 
or both parties comply with the requirements stated above. The stay of 
the order of March 21, 1979, is hereby continued pending the issuance of 
a further order herein. 


(No. 19,481) 


LOUIS CARIC & SONS v. BEN GATZ Co. PACA Docket No. 2-4712. De- 
cided November 8, 1979. 


Transactions 1, 2, 4,5, 6, 7 and 8 — Damages — failure to prove 


Where respondent accepted the grapes and failed to submit evidence upon which to base 
damages resulting from its alleged breach by complainant, respondent is held liable 
to complainant for the total invoice prices of each of the transactions in issue. 


Transaction No. 3 — Condition defects — found to be excessive upon in- 
spection — Transportation service and conditions — failure to meet burden 
of proof as to normalcy of — Contract — failure to prove breach of 


Where respondent accepted the grapes and failed to prove breach of contract by complain- 
ant, respondent is liable to complainant for the total purchase price of the grapes in 
shipment No. 3. 


Transaction No. 9 — Good delivery — failure to make — Suitable shipping 
condition warranty — breach of — Damages — measure of 


Where respondent accepted the grapes in shipment No. 9 which failed to make good de- 
livery, respondent is liable to complainant for the contract price, less damages re- 
sulting from complainant’s breach of warranty of suitable shipping condition. 
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Transaction No. 10 — Inspection — absence of covering lugs dumped — 

Dumping certificate — failure to obtain — Letter submitted not qualifying 

as official certificate — Damages — insufficiency of evidence upon which 
to determine 


Where respondent failed to substantiate its claim that the 212 lugs of grapes dumped had 
no commercial value and failed to submit clear evidence upon which to determine 
damages, respondent is held liable to complainant for the full contract price of ship- 
ment No. 10. 


Accord and satisfaction — failure to establish — Reparation awarded 


Respondent has failed to prove that its payment to complainant for all the grapes in issue 
constituted accord and satisfaction. Respondent is therefore liable to complainant 
for the total invoice prices, less the $23,765.10 already paid thereon by respondent, 
and less respondent’s damages of $4,752.80. The total amount due and owing com- 
plainant is $26,760.40, for which reparation is awarded complainant against re- 
spondent with interest. 

Additional reparation of $44.00 for fees and expenses in connection with the oral 
hearing is awarded complainant, the prevailing party, against respondent with in- 
terest. 


George S. Whitten, Presiding Officer, 


Complainant pro se. 
Matthew McInerney, Newport Beach, CA, for respondent. 


Decision by Daniel Marcus, General Counsel. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C 499a et seq.). A timely 
complaint was filed on May 13, 1977, in which complainant seeks an 
award of reparation against respondent in the amount of $30,760.40, in 
connection with ten transactions in interstate commerce involving ship- 
ments of table grapes. Copies of the report of investigation prepared by 
the Department were served upon each of the parties. A copy of the 
formal complaint was served upon respondent. Respondent filed an 
answer to the complaint denying liability to complainant. 


On April 19, 1978, an oral hearing was held in Fresno, California, with 
respect to these transactions. Two witnesses appeared on behalf of com- 
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plainant and two witnesses appeared on behalf of respondent. Complain- 
ant and respondent filed briefs. 


FINDINGS OF FACT 


1. Complainant, Louis Caric & Sons, is a partnership composed of 
Steven L. Caric and Louis J. Caric, doing business as Louis Caric & Sons, 
whose address is Route 1, Box 360, Delano, California. 


2. Respondent, Bennet G. Gatz, is an individual doing business as Ben 
Gatz Co., whose address is 1451 West Shaw Avenue, Fresno, California. 
At the time of the transactions involved herein, respondent was licensed 
under the Act. 


3. On or about the following dates, complainant sold and shipped to 
respondent, at the destinations hereafter specified, table grapes, in the 
amounts and at the prices listed below: 


(1) Shipped 12/8/76, to Pittsburgh, PA., Caric brand Emperor 
grapes, 540 cartons at $5.35/f.o.b. net or $2,889, plus palletizing at 10 
cents or $54, refrigeration at 25 cents or $135, and Ryan at $20.00, fora 
balance of $3,098. 


(2) Shipped 12/8/76, to Syracuse, New York, Caric brand Emperor 
grapes, 720 cartons at $5.35/f.o.b. net or $3,852, plus palletizing at 10 
cents or $72, refrigeration at 25 cents or $180, and Ryan recorder at 
$20, for a balance of $4,124. 


(3) Shipped 12/29/76, to Albany, New York, and Syracuse, New 
York, Caric brand Emperor grapes, 900 cartons at $5.35/f.0.b. net or 
$4,815, plus palletizing at 10 cents or $90, refrigeration at 25 cents or 
$225, and Ryan recorder at $20, for a balance of $5,150. 


(4) Shipped 12/30/76, to Columbia & Winston-Salem, Louis IV 
brand Emperor grapes, 1,530 cartons at $4.35/f.0.b. net or $6,655.50, 
plus refrigeration at 25 cents or $382.50, palletizing at 10 cents or $153, 
Ryan recorder at $20, for a balance of $7,211. 


(5) Shipped 12/29/76, to Pittsburgh, PA., Caric brand Emperor 
grapes, 540 cartons at $5.35/f.o.b. net, and Louis IV brand Emperor 
grapes, 540 cartons at $4.35/f.0.b. net or a total of $5,238, plus palletiz- 
ing at 10 cents or $108, refrigeration at 25 cents or $270, and a Ryan 
recorder at $20, for a balance of $5,636. 


(6) Shipped 1/3/77, to Raleigh, NC, Louis IV brand Emperor 
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grapes, 900 cartons at $4.35/f.0.b. net or $3,915, plus palletizing at 10 
cents or $90, refrigeration at 25 cents or $225, and Ryan recorder at 
$20, for a balance of $4,250. 


(7) Shipped 1/6/77, to Hartford, Connecticut, Caric brand Emperor 
grapes, 630 cartons at $5.35/f.0.b. net or $3,370.50, plus palletizing at 
10 cents or $63, refrigeration at 25 cents or $157.50, and Ryan recorder 
at $20, for a balance of $3,611. 


(8) Shipped 1/12/77, to Knoxville, Tennessee, Louis IV brand Em- 
peror grapes, 1,170 cartons at $4.35/f.0.b. net, and Caric brand Emperor 
grapes, 270 cartons at $5.35/f.0.b. net or a total of $6,534, plus palletiz- 
ing at 10 cents or $144, refrigeration at 25 cents or $360, a Ryan 
recorder at $20, and 1-Grape gas Cansister $6.50, for a balance of 
$7,064.50. 


(9) Shipped 1/12/77, to Detroit, Michigan, Caric brand Emperor 
grapes, 529 cartons at $5.35/f.0.b. net, and Louis IV brand, Emperor 
grapes, 911 cartons at 4.35/f.0.b. net or a total of $6,793, plus palletizing 
at 10 cents or $144, refrigeration at 25 cents or $360, and a Ryan 
recorder at.$20, for a balance of $7,317. 


(10) Shipped 1/18/77, to Raleigh, North Carolina, Louis IV brand 
Emperor grapes, 1,500 cartons at $4.35/f.0.b. net or $6,525, plus pallet- 


izing at 10 cents or $144, refrigeration at 25 cents or $375, and a Ryan 
recorder at $20, for a balance of $7,064. 


4. After arrival at destination the grapes, or portions of the grapes, 
from each of the above shipments were federally inspected with the fol- 
lowing results: 


TRANSACTION #1 
MARKET: Pittsburgh, PA 
DATE: December 13, 1976 
HOUR: 8:00 A.M. 
APPLICANT: Gullo Produce Co., Inc. 
ADDRESS: Pittsburgh, PA 
SHIPPER: Louis Caric & Sons 
ADDRESS: Delano, CA 
RECEIVER: Gullo Produce Co., Inc. 
ADDRESS: Pittsburgh, PA 
CAR NO. TRAILER LIC.: See Remarks 
WHEREINSPECTED: In Applicant’s Cooler 


PRODUCTSINSPECTED: Table G RAPES in lugs, printed “Caric Brand Emperors, 
net wt. 23 lbs., Louis Caric & Sons, Delano, Calif.” 


Manifested 540 lugs. 
CONDITION OF LOAD: Stacked at above location, on pallets. 
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CONDITION OF PACK: Fairly well to well filled. Cardboard liners. Cushioned pad 
under pack. Paper over face. 


TEMPERATURE OF PRODUCT: 40°F. 


CONDITION: Berries generally firm and firmly attached to capstems. Stems generally 
turning brown. No wet, sticky berries in most lugs, 5 to 30% in many, 
average 8%, wet and sticky from juice of decayed berries. Less than 1/2 of 
1 to 1% decay in most lugs, 2 to 5% in some, 10 to 20% in some, average 
4%, Gray Mold Rot, advanced stages, scattered throughout pack. 


REMARKS: Applicant states lot was unloaded from a trailer: license: Calif. U. F. 6156. 


TRANSACTION #2 
MARKET: Syracuse, New York 
DATE: December 13, 1976 
HOUR: 12:30 P.M. 
APPLICANT: Salt City Produce 
ADDRESS: 2100 Park Street, Syracuse, New York 
SHIPPER: Ben Gatz Produce 
ADDRESS: Fresno, Calif. 
RECEIVER: Salt City Produce 
ADDRESS: 2100 Park Street, Syracuse, New York 
CAR NO. TRAILER LIC.: See Remarks 
WHEREINSPECTED: Applicant’s Cooler 


PRODUCTSINSPECTED: Table GRAPES in lugs branded “CARIC BRAND, 
GRAPES, LOUIS CARIC & SONS, DELANO CALIF.” and 


stamped “EMPEROR GRAPES NET WT 23 LBS”. 


Applicant states: 540 lugs 
CONDITION OF LOAD: Stacked and double strapped on pallets. 
CONDITION OF PACK: Well filled, stem up pack. 
TEMPERATURE OF PRODUCT: _ Incooler, top 40° bottom 40°F. 


CONDITION: _ Berries are generally firm and firmly attached, stems green and pliable. 
Average 1% damage by shattering. Average 8% serious damage by wet 
and sticky berries. Most lugs 2 to 6%, some none, average 2% Blue Mold 
Rot in various stages. 


REMARKS: _ Unrestricted. Applicant states above product unloaded from trailer license 
number 1L 4553 Florida. 


TRANSACTION #3 
MARKET: Syracuse, New York 
DATE: January 4, 1977 
HOUR: 12:30 P.M. 
APPLICANT: Salt City Produce 
ADDRESS: 2100 Park Street, Syracuse, New York 
SHIPPER: Ben Gatz 
ADDRESS: Fresno, California 
RECEIVER: Salt City Produce 
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ADDRESS: 2100 Park Street, Syracuse, New York 
CAR NO. TRAILER LIC.: See Remarks 
WHEREINSPECTED: Applicant’s Cold Storage 


PRODUCTSINSPECTED: Table GRAPES lugs branded “CARIC PACKED AND 
SHIPPED BY LOUIS CARIC AND SONS, DELANO, CALI- 
FORNIA EMPEROR NET WT. LBS.” 


Applicant states: 540 lugs. 
CONDITION OF LOAD: Stacked on pallets. Horizontally and vertically strapped. 
CONDITION OF PACK: Stem up pack. Well filled. 
TEMPERATURE OF PRODUCT: Top 42° bottom 42°F. 


CONDITION: Berries are mostly firm and mostly firmly attached to capstems. Most 
stems light green, some turning brown and dry. Average 1% shattered 
berries. Most lugs less than 1/2 of 1% decay, many 1 to 5%, few high as 
12%, average 9% Blue Mold Rot in advanced stages. 


REMARKS: _ Inspection and certificate restricted to product and lading in upper 5 layers 
of lugs. Above lot unloaded from trailer number unknown. 


TRANSACTION #4 
MARKET: Columbia, S.C. 
DATE: January 3, 1977 
HOUR: 1:30 P.M. 
APPLICANT: V.B. Hook & Co., Inc. 
ADDRESS: State Farmers Markt., Columbia S.C. 
SHIPPER: Louis Caric & Sons 
ADDRESS: Delano, California 93215 
RECEIVER: V.B. Hook & Co., Inc. 
ADDRESS: State Farmers Market, Columbia, S.C. 
WHEREINSPECTED: State Farmers Market, Columbia, S.C. 


PRODUCTSINSPECTED: Table GRAPES in lugs printed “Louis IV Brand Grapes 
Packed-Shipped By Louis Caric & Sons Delano, Calif. Zip 
93215 Produce of U.S.A.” stamped “Emperor Net Wt. 23 
Lbs. 


356 Lugs Noted. 


CONDITION OF LOAD: Stacked on pallets (strapped) in Applicant’s Cold Storage 
Room, State Farmers Market, Columbia, S.C. 


CONDITION OF PACK: Well Filled. 
TEMPERATURE OF PRODUCT: Various lugs, 37 to 39 degrees F. 


CONDITION: Berries generally firm and generally firmly attached to capstems. Aver- 
age 2% shattered. Stems light green to turning brown. Decay ranges from 
less than 1/2 of 1 to 2% in most lugs, 3 to 17% in many lugs, average 3% 
Gray Mold Rot in various stages, mostly early. 
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TRANSACTION #5 
MARKET: Pittsburgh, PA 
DATE: January 3, 1977 
HOUR: 9:30 A.M. 
APPLICANT: Gullo Produce Co., Inc. 
ADDRESS: Pittsburgh, PA 
SHIPPER: Louis Caric & Sons 
ADDRESS: Delano, CA 
RECEIVER: Gullo Produce Co., Inc. 
ADDRESS: Pittsburgh, PA 
CAR NO. TRAILER LIC.: See Remarks 
KIND: ine 
WHERE INSPECTED: Conrail Produce Terminal 


PRODUCTSINSPECTED: Table GRAPES in lugs printed “Caric Brand” or “Louis 
IV Brand, Louis Caric & Sons, Delano, Calif.” Each stamped 
“Emperor, net wt. 23 lbs.” 


Applicant states 1080 lugs (540 in each lot). 
CONDITION OF LOAD: Stacked at above location, on pallets. 


CONDITION OF PACK: Each lot: Fairly well to well filled. Cardboard liners. Cushion 
pad under pack. Paper over face. 


TEMPERATURE OF PRODUCT: 39°F. to 40°F. 


CONDITION: Each lot: Berries generally firm and firmly attached to capstems. Many 
berries have a dull appearance. Stems green to turning brown. 5 to 35%, 
average 16% wet, sticky berries, wet and sticky from juice of decayed ber- 
ries. 1/2 of 1% to 3% decay in most lugs, 5 to 20% in many, average 4%, 
Gray Mold Rot, scattered through pack, some nested. 


REMARKS: Applicant states lot was unloaded from a trailer. 


TRANSACTION #6 
MARKET: Raleigh, N.C. 
DATE: January 11, 1977 
HOUR: 11:30 A.M. 
APPLICANT: Mac’s Produce Co. 
ADDRESS: Raleigh, N.C. 
SHIPPER: Ben Gatz Co., Inc. 
ADDRESS: Fresno, Calif. 
RECEIVER: Mac’s Produce Co. 
ADDRESS: Raleigh, N.C. 
WHERE INSPECTED: Applicant’s warehouse State Farmers Mkt. 


PRODUCTS INSPECTED: Table GRAPES in lugs printed “Louis IV Brand Grapes, 
Packed-Shipped By Louis Caric & Sons, Delano, Calif. 
93215.” and Stamped “Emperor Grapes, 23 lbs. net, Federal 
State, Calif. Inspected. Lot 001 E-50.”Applicant states 496 
lugs (See Remarks). 


CONDITION OF LOAD: Stacked at above location on pallets and strapped. 
CONDITION OF PACK: Well filled; lugs paper lined, pad in bottom of lugs. 
TEMPERATURE OF PRODUCT: Range 37° to 38° at various places in lot. 


CONDITION: Berries are generally firm and firmly attached to capstems. Averages less 
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than 1% shattered berries. Stems mostly light green, some turning 
brown. Averages 1% damage by shriveling berries. Range 3 to 17% in 
most samples, many samples none, averages 6% wet and sticky berries 
from juice of decaying berries. Decay ranges from less than 1% to 17%, 
averages 5% Gray Mold Rot in various stages. 


REMARKS: Applicant states lot originally contain 900 lugs and part of truck ship- 
ment. 


TRANSACTION #7 
MARKET Hartford, Conn. 
DATE: January 17, 1977 
HOUR: 11:45 A.M. 
APPLICANT: Pioneer Fruit & Commission Co. 
ADDRESS: Hartford, Conn. 
SHIPPER: Ben Gatz 
ADDRESS: Calif. 
RECEIVER: Pioneer Fruit & Commission Co. 
ADDRESS: Hartford, Conn. 
CAR NO. TRAILER LIC.: See Remarks 
WHEREINSPECTED: Applicant’s Store 


PRODUCTS INSPECTED: TABLE GRAPES in lugs printed, “Caric Brand, Louis Caric 
& Sons, Delano, Calif. 93215” stamped “Emperor 23 lbs. net 
wt.” Applicant states: 630 lugs. 


CONDITION OF LOAD: Stacked at above location. 
CONDITION OF PACK: Fairly well filled. 


TEMPERATURE OF PRODUCT. Range 36 to 38°F. 
SIZE: Berries and bunches mostly medium, some large. 


QUALITY: Clean, well developed, uniform in appearance, fairly well to well filled and 
fairly compact, mostly well, many fairly well colored. Grade defects aver- 
age 1% scars. 


CONDITION: Berries generally firm and firmly attached to capstems. Stems mostly 
light green many turning brown and pliable. 4 to 32%, average 14% wet 
and sticky berries from juice of decayed berries. Less than 1/2 of 1% to 
15%, average 6% Gray Mold Rot in various stages. 


GRADE: Meets quality requirements but fails to grade US No. 1 Table only account 
of condition. 


REMARKS: Applicant’s records show stock unloaded from US 3431 Calif. 


TRANSACTION #8a 
MARKET: Louisville, Kentucky 
DATE: January 18, 1977 
HOUR: 8:40 A.M. 
APPLICANT: Mayfield Produce Company 
ADDRESS: Louisville, Kentucky 
SHIPPER: Ben Gatz 
ADDRESS: Fresno, California 
RECEIVER: Mayfield Produce Company 
ADDRESS: Louisville, Kentucky 
CAR NO. TRAILER LIC.: See “Remarks” 
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WHEREINSPECTED: Terminal Cold Storage Unit 40 


PRODUCTSINSPECTED: ‘Table GRAPES in lugs printed, “Louis IV Brand Table 
Grapes of California Produce of U.S.A. Packed-Shipped by 
Louis Caric & Sons, Delano, Calif. Zip 93215” and stamped 
Emperor Net Wt. 23 Lbs.” 


Applicant states lot consists of 180 lugs. 


CONDITION OF LOAD: Stacked at above location on 2 pallets. 90 lugs to a pallet and 
banded. 


CONDITION OF PACK: Well filled. Stem up pack. Paper filled pads in bottom of 
lugs, paper under covers. 


TEMPERATURE OF PRODUCT: At various locations 35F., 38F., 38F., 37F., 38F., 38F. 


CONDITION: Berries are generally firm and firmly attached to capstems. Average 2% 
damaged by shattered berries. Stems generally good green color. From 3 
to 30%, average 15% damage by wet and sticky berries. Decay ranges 
from 1 to 6% average 3% Gray Mold Rot generally in advanced stages. 


REMARKS: Applicant states lot was a truck shipment. 


TRANSACTION 8b 
MARKET: Charlotte, N.C. 
DATE: January 27, 1977 
HOUR: 4:00 P.M. 
APPLICANT: Ben Gatz Company 
ADDRESS: 1451 W. Shaw Ave., Fresno, Calif. 93711 
SHIPPER: Same 
ADDRESS: Same 
RECEIVER: Unknown 
ADDRESS: Unknown 
TRAILER LIC.: 943628 MICH. 
KIND: Mech. Refrig. 
WHERE INSPECTED: Associated Grocers Yard, Charlotte, N.C. 


CONDITION OF EQUIPMENT: Mechanical refrigeration unit running. 


PRODUCTS INSPECTED: Table GRAPES in lugs printed “Louis IV Brand, Louis Caric 
& Sons, Delano, Calif., Produce of U.S.A.” stamped “Emper- 
or Grapers, net wt. 23 lbs.” Applicant states 360 lugs. 

CONDITION OF LOAD: Trailer partly unloaded. Stacked on above mentioned trailer 
on pallets. 


CONDITION OF PACK: Well filled. 
TEMPERATURE OF PRODUCT: Range from 38 to 40°F. 


CONDITION: Mostly firm and firmly attached to cap stems. Stems generally turning 
brown and pliable. Wet and stickly berries from juice of decayed berries 
from 13 to 43% average 25%. Decay from 13 to 43% average 22% Gray 
Mold Rot in various stages. 


REMARKS: _Inspection and certificate restricted to product and lading in upper 4 layers 
of load. 


TRANSACTION #9 
MARKET: Detroit, Michigan 
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DATE: January 18, 1977 

HOUR: 7:20 A.M. 

APPLICANT: Nathan Gilbert & Sons 

ADDRESS: Detroit, Michigan 

SHIPPER: Ben Gatz 

ADDRESS: California 

RECEIVER: Nathan Gilbert & Sons 

ADDRESS: Detroit, Michigan 

CARNO. TRAILER LIC.: Lot Inspection 
WHEREINSPECTED: Applicant’s DUPT Floor Section 


PRODUCTS INSPECTED: Table GRAPES in separate lugs printed, “Louis IV Brand” or 
“Caric Brand.” Each also printed or stamped “Louis Caric & 
Sons, Delano, Calif. Emperor,” Most stamped “Net Wt. 23 
Lbs.” 


Applicant states 259 lugs Caric Brand and 461 lugs Louis IV 
Brand. 

CONDITION OF LOAD: Stacked on pallets at above location. 

CONDITION OF PACK: Each Lot: Well filled, paperlined. 


TEMPERATURE OF PRODUCT: _ In various containers, various locations at applicant’s 
DUPT Floor section. Range from: 36°F. to 38°F. 
SIZE Each Lot: Bunches and berries small to large, mostly medium. Practically no un- 
dersize. 


QUALITY: Each Lot: Berries mature, clean and well developed. Bunches well filled and 
fairly compact to compact and well to fairly well colored. 


Grade defects average 2% scars. 

CONDITION: Each Lot: Berries mostly firm and firmly attached to capstems. Stems 
turning brown to brown and pliable. Serious damage by split, 
wet and leaking 3 to 70%, average 19%. Decay from less than 
1/2 to 1% to 20%, average 6% Gray Mold Rot in various stages, 
mostly advanced. 


GRADE: Each Lot: Meets quality requirements but fails to grade U.S. No. 1, table, only 
account and condition. 


REMARKS: _ Identified as lot p 115. 


TRANSACTION #10 
MARKET: Raleigh, N.C. 
DATE: January 24, 1977 
HOUR: 1:30 P.M. 
APPLICANT: Mac’s Produce 
ADDRESS: Raleigh, N.C. 
SHIPPER: Ben Gatz Co. 
ADDRESS: Frenso, Calif. 
RECEIVER: Mac’s Produce Co. 
ADDRESS: Raleigh, N.C. 
WHEREINSPECTED: Applicant’s cooler State Farmers Mkt. 


PRODUCTSINSPECTED: Table GRAPES in lugs printed “Louis IV Brand, Packer- 
Shipped by Louis Caric & Sons, Delano, Calif. 93215” and 
stamped “Emperor Grapes, net wt. 23 lbs., Federal-State 
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Calif. Inspected. 004-562.” Applicant states 700 lugs (see re- 
marks). 
CONDITION OF LOAD: Stacked at above location on pallets and straped. 
CONDITION OF PACK: Well filled; lugs paper lined and pad on bottom. 


TEMPERATURE OF PRODUCT: Range 36 to 38° at various place in lot. 


CONDITION: Berries are generally firm and firmly attached to capstems. Stems mostly 
green, many turning brown. Averages 5% wet and sticky berries, from 
juice of decaying berries. Decay ranges from less than 1/2 to 1% to 20%, 
averages 8% Gray Mold Rot in various stages. 


REMARKS: Applicant states lot originally contained 810 lugs. 


5. In connection with transaction #3, a dumping certificate was is- 
sued. The certificate said in pertinent part: 


CERTIFICATE NO.: 72702 

CITY: Syracuse 

STATE: New York 

DATE: January 20, 1977 

THIS IS TO CERTIFY that, upon the application of Salt City Produce, 2100 Park Street, 
Syracuse, New York 13308, I have this day inspected 56 lugs table GRAPES consigned by 
Ben Gatz, Fresno, California and now located at applicant’s warehouse marked for identifi- 
cation as “CARIC EMPEROR 23 LBS. NET WT. PACKED & SHIPPED BY LOUIS CARIC 
& SONS DELANO, CALIF. 93215,” and have found the quality and/or condition of such 
produce to be 50% Gray Mold Rot, 40% (not clear from record) damage by wet and sticky, 
from decayed berries. I consider such produce to possess no commercial value at the time of 
inspection. 


6. In connection with transaction #9, an account of sales was sent to 
respondent. The accounting said in pertinent part: 


NATHAN SILVER AND SONS INCORPORATED 

SOLD FOR ACCOUNT OF: BEN GATZCO. 

1451 WEST SHAW 

FRESNO, CALIF. 93705 
CAR NO.: VIA TRUCK 
LOT NO.: P-115 
DATE REC'D: 1-17-77 YOUR INV. 14000 
PACKAGES DESCRIPTION PRICE AMOUNT TOTAL 


259 EMPEROR CARIC GRAPES 3.00 777.00 
259 777.00 
30 EMPEROR LOUIEIV GRAPES 4.00 120.00 
431 3.00 1,293.00 
461 1,413.00 
720 pkgs 2,190.00 
TERMINAL 72.00 
CARTAGE 100.00 
INSPECTION 28.00 
COMMISSION 262.80 
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TOTAL DEDUCTIONS 462.80 
AMOUNT DUE 1,727.20 


7. In connection with transaction #10, a letter was issued. Such letter 
said in pertinent part: 


GREENVILLE PRODUCTS—CONSUMERS MARKET 
February 1, 1977 


TO WHOM IT MAY CONCERN: 


Today I witnessed the dumping of 212 boxes of Emperor Grapes bearing the Louis IV label, 
shipped by Ben Gatz. These grapes were unfit for human consumption. 


(signed) Ben Leonard 
Market 


8. Respondent has paid complainant $23,765.10 in connection with 
these transactions, leaving a balance of $30,760.40 on the invoice prices. 


9. The formal complaint was filed on May 13, 1977, which was within 
nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Respondent admits accepting the grapes. Respondent contends how- 
ever that each of the ten contracts of sale was amended with authoriza- 
tion by the complainant, according to a verbal settlement, after the fed- 
eral inspections were taken. Respondent also contends that complainant, 
after having agreed to accept the adjustments in each contract, cashed 
checks offered in full settlement of the contract thereby creating an ac- 
cord and satisfaction. 


We will first deal with the issue of accord and satisfaction. Respon- 
dent has admitted that the checks involved in the transactions did not 
contain any notification that the cashing of such checks would amount 
to their acceptance as full settlement of the disputed transactions. How- 
ever, respondent points to the fact that accompanying each check were 
copies of complainant’s invoices with the original amounts crossed out 
by respondent and new amounts inserted in accordance with the alleged 
settlement. In addition, most of the invoices contained references to, 
and information on, the federal inspections made of the grapes. Invoice 
number 1 also had in script at the bottom of the page the words “Settled 
per Steve & Bruce”. The remainder of the invoices had at the bottom of 
the page in script the words “per JoAnna & Bruce”, except for the in- 
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voices on the second and eighth transactions which had no such nota- 
tion. 


We have often stated that “to constitute an accord and satisfaction it 
is necessary that the money be offered in full satisfaction of the demand, 
and be accompanied by such acts and declarations as amount to a condi- 
tion that the money, if accepted, is accepted in satisfaction; and it must 
be such that the party to whom it is offered is bound to understand 
therefrom that, if he takes it, he takes it subject to such conditions. The 
mere fact that the creditor receives less than the amount of his claim, 
with knowledge that the debtor claims to be indebted to him only to the 
extent of the payment made, does not necessarily establish an accord 
and satisfaction.” Mendelson-Zeller v. Season Produce, 31 A.D. 1288 
(1972); Spada Distributing Co. v. Frank Kenworthy Co., 17 A.D. 347 
(1958); James Burns & Sons v. Dakota Chief Sales, 19 A.D. 110 (1960). 
It is clear that respondent did not make manifest to complainant his al- 
leged intention that the checks were offered only on the condition that 
they be accepted as full payment of the amounts due to complainant. We 
find that there was no accord and satisfaction. 


Respondent asserts that its employee Bruce Lofchie settled each trans- 
action with either Joanna Akins, or Steve Caric at specific prices in 
amounts equal to respondent’s payments to complainant. Complainant, 


by the testimony of Steve Caric and Joanna Akins, denied entering into 

such settlement agreements. After reviewing all the evidence of record 

we conclude that respondent has failed to meet his burden of proving by 

a preponderance of the evidence that agreements were entered into with | 
complainant to settle the transactions at the prices reported by respond- 

ent. 


Since respondent accepted the grapes involved herein, respondent is li- 
able for the full purchase price thereof less any provable damages sus- 
tained as a result of any breach of contract by complainant. Alexander 
Anasky v. Wm. N. Feinstein & Co., Inc., 25 A.D. 906 (1966). As the 
party alleging the breach of the contract of sale, respondent has the bur- 
den of proving such breach by a preponderance of the evidence as well as 
any damages resulting from such breach. As evidence of complainant’s 
breach of the contract, respondent points to the official USDA inspec- 
tions which indicate varying amounts of decay present after arrival of 
the grapes at destination. 


Regarding transactions no. 1, 2, 4, 5, 6, 7 and 8, we need not reach the 
question of whether respondent has established a breach of contract 
since even if a breach by complainant were proven, we are unable to de- 
termine the amount of damages to which respondent would be entitled, 
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as a result of such breach. This is true for the following reasons. The 
measure of damages for breach in regard to accepted goods is the differ- 
ence between the value of the goods actually delivered at the time and 
place of delivery to the buyer, and the value the goods would have had at 
that time, if they had met the specifications of the contract. O'Donnell 
Fruit Company of Pittsburgh v. Matthew Mercurio, 18 A.D. 1173 
(1959). While the value which the goods would have had at the time of 
delivery if they had met the specifications of the contract could be deter- 
mined by reference to the market price as shown by relevant market 
news service reports or in the absence of such reports by the f.o.b. con- 
tract price plus freight to destination, it is impossible, given the record 
in this proceeding, to establish any value for the goods actually received. 
Respondent failed to submit into evidence any accountings showing the 
proceeds of the resales of the grapes involved in the transactions men- 
tioned above. Since respondent accepted the shipments and has shown 
no damages resulting from the alleged breaches of contract, we have no 
choice but to hold respondent liable for the full invoice price of each 
shipment. See Ben Gatz Company v. The Connecticut Celery Company, 
36 A.D. 1376 (1977). 

With regard to transactions number 3, 9 and 10, respondent has sub- 
mitted some evidence relative to damages. We will deal with each in 
turn. 


As to transaction number 3, respondent has submitted a dumping cer- 
tificate regarding a portion of this shipment (Finding of Fact No. 5). 
This certificate indicated that 56 lugs of the grapes out of the 900 lugs 
that made up the total shipment were dumped as possessing no commer- 
cial value on January 20, 1977. While a dumping certificate remote in 
time from the time of delivery cannot be used to show the condition of 
the commodity at time of delivery, such certificate can be used to sub- 
stantiate damages only as to the number of cartons dumped if the certifi- 
cate is not too remote, and if the amount dumped is not out of accord 
with the condition of the produce as shown by a prior federal inspection 
made at or near the time of arrival. See, Milton R. Feldman Co. v. Russ, 
25 A.D. 1467 (1966); and also Warren Fairbrother v. Gulf Farms, 28 
A.D. 612 (1969). Since the grapes which were the subject of transaction 
number 3 were sold on an f.o.b. basis, there was a warranty that the 
grapes would be in suitable shipping condition at the time of shipment (7 
CFR 46.43 (i) ). “Suitable shipping condition” is defined by the regula- 
tions to mean that the commodity, at the time of billing, is in a condition 
which, if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deterioration at 
the destination specified in the contract. Here the grapes were shipped 
to Albany, New York, and Syracuse, New York. The grapes which were 





1500 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 1486 


the subject of federal inspection in this case were the portion of the load, 
amounting to 540 cartons, which were inspected at Syracuse, New York. 
The fact that only a portion of the total 900 lugs of grapes were subject- 
ed to inspection presents us with a distinct problem. See, for example, 
Mario Saikhon v. Russell-Ward Company, Inc., 34 A.D. 1940 (1975). 
However, in this case, if the 360 lugs of grapes which were not inspected 
were assumed to have no condition defects, the average amount of Blue 
Mold Rot for the entire load of 900 lugs, as shown by the amount present 
in the 540 lugs which were inspected, would amount to 5.4%. This 
amount exceeds what should be allowed for good delivery. (See, U.S. 
Standards for Grades of Table Grapes (7 CFR 2851.880) and the discus- 
sion concerning use of U.S. Grade Standards in determining good de- 
livery in Denice & Filice Packing Co. v. Super Food Services, 38 A.D. 
744 (1979) ). 


Having determined that the amount of condition defects present in 
the grapes as disclosed by the federal inspection on arrival was exces- 
sive, we are now confronted with the more vexing question as to 
whether transportation services and conditions were normal, so as to 
make the warranty of suitable shipping condition applicable to this 
transaction. At the outset we note that Ryan temperature recorders 
were included on all the shipments involved in this proceeding, but that 
no tapes were offered in evidence. Prior decisions of the Secretary show 
that the failure of a receiver who should have access to temperature 
tapes to offer the tapes in evidence is a factor to be considered in deter- 
mining whether such receiver has met its burden of proving, after ac- 
ceptance, that transportation services and conditions were normal. See, 
Lindemann Farms v. Wholesale Produce Co., 38 A.D. 537 (1979). In this 
case we are also faced with the fact that the temperature shown by the 
federal inspection is not a temperature of the commodity while still on 
the truck, but rather the temperature of the commodity after it had been 
placed in the receiver's cooler for an undetermined amount of time. The 
Department’s publication Protecting Perishable Foods During Transpor- 
tation by Motor Truck, Agriculture Handbook No. 105, states that the 
desired transit temperature for European type Table Grapes is 30° to 
31°F. The 42°F. temperature shown by the federal inspection applicable 
to the subject grapes, along with the two factors mentioned above, leads 
us to conclude that respondent has not met its burden of proving that 
transportation services and conditions were normal. In reaching this 
conclusion, we have also considered the fact that the relatively small 
amount of excessive condition defects present in the grapes could easily 
be attributed to an abnormality of transportation even if such abnormal- 
ity were relatively slight. Since respondent accepted the subject grapes 
and has not proven a breach of contract on the part of complainant, re- 
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spondent is liable to complainant for the full contract price of such 
grapes. 


In relation to transaction no. 9, respondent has submitted an account 
of sales which will enable us to determine damages if a breach of con- 
tract is found on the part of complainant. Again we are faced with an in- 
spection that covers only a portion of the total load of grapes, namely 1/2 
of the load. Such inspection shows condition defects in relevant part as 
follows: “Serious damage by split, wet and leaking from 3 to 70%, aver- 
age 19%. Decay from less than 1/2 of 1% to 20%, average 6% Gray Mold 
Rot in various stages, mostly advanced,” If we assume that the remain- 
ing 720 lugs of grapes not covered by the federal inspection had no con- 
dition defects, the amount of serious damage and decay in the grapes 
would still be in excess of what would be considered good delivery. 


This brings us once again to the question of whether respondent has 
sustained his burden of proving that transportation services and condi- 
tions were normal so as to cause the warranty of suitable shipping condi- 
tion to be in effect. While the same deficiencies relative to the absence of 
the Ryan recorder tape and the fact that the inspection was made after 
unloading of the grapes, are present relative to this transaction, we are 
disposed to find in respondent’s favor due to the fact that the tempera- 
tures as disclosed by the federal inspection were substantially lower. 
While this is a borderline situation and we reach this conclusion in favor 
of respondent with some reluctance due to the failure of respondent to 
submit the Ryan tape, we are also cognizant of the fact that complainant 
did not object to the absence of the Ryan tape or question why it was not 
submitted in evidence. In addition, it has long been our policy to assume 
that transit conditions were normal in the absence of evidence to the 
contrary. See, James Macchiaroli Fruit Co. v. Thomas Caito Sons, 21 
A.D. 525 (1962); and R. C. Walter & Sons v. Gatz, 31 A.D. 655 (1972). 
Also we note relative to this transaction that the condition defects pres- 
ent in the grapes were substantially higher than those present in regard 
to transaction no. 3 We find therefore, that the warranty of suitable 
shipping condition was applicable to this transaction and that complain- 
ant breached the warranty. Respondent, having accepted the grapes, 
which were the subject of transaction no. 9, became liable to complain- 
ant for the full purchase price thereof less damages resulting from com- 
plainant’s breach of warranty. The measure of damages for breach of 
warranty is the difference between the value the grapes would have had 
if they had been as warranted and the value of the grapes actually re- 
ceived. For the value of the grapes if they had been as warranted, we will 
use the relevant market news service reports which show that on Janu- 
ary 18, 1977, in Detroit, Michigan, 23 pound lugs of Emperor type Cali- 
fornia grapes, in fair condition, were selling for $9 to $10 per lug, and 23 
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pound lugs in excellent condition were selling for $12.25 per lug. Since 
the grapes shipped were ungraded, we use the lowest value applicable to 
fair condition grapes. The 720 lugs of grapes at $9.00 per lug had a value 
of $6,480. The value of the grapes actually received is evidenced by the 
account of sales of Nathan Gilbert & Sons (Finding of Fact No. 7). This 
account of sales shows gross proceeds of $2,190, from which expenses at- 
tributable to the breach in the total amount of $462.80 should be deduct- 
ed, leaving a net figure of $1,727.20. The difference between this value 
and the value the grapes would have had if they had been as warranted 
is $4,752.80. The total purchase price for the grapes which were the sub- 
ject of transaction no. 9 was $7,317. The difference between these two 
amounts, or $2,564.20, is the balance owing from respondent to com- 
plainant on this transaction. 


In connection with transaction no. 10, respondent submitted a letter 
from Greenville Producers-Consumers Mart of Greenville, South Caro- 
lina. This letter is an unsworn statement by Mr. Ben Leonard, the mana- 
ger of the market. The letter states that Leonard witnessed the dumping 
of 212 boxes of Emperor grapes bearing the Louis IV label, and that 
these grapes were unfit for human consumption. (Finding of Fact No. 8). 
The 212 boxes were part of a shipment containing a total of 1,280 boxes 
of grapes. The only inspection made on the grapes covered only 700 box- 
es and was made at Raleigh, North Carolina on January 24, 1977, and 
stated that according to the applicant, the lot originally contained 810 
lugs. Therefore there is no federal inspection clearly covering the 212 
lugs dumped in Greenville, South Carolina on February 1, 1977. In addi- 
tion the letter does not meet the requirements for a dump certificate un- 
der the applicable regulations. See, 7 CFR 46.23. Therefore, as in other 
transactions discussed above, we need not reach the question of whether 
respondent has established a breach of contract, because even if a breach 
of contract were established, we cannot determine the amount of dam- 
ages to which respondent would be entitled . Respondent is therefore li- 
able for the full purchase price of these grapes. 


Respondent has paid complainant $23,765.10 for the grapes involved 
in these transactions, leaving a balance due on the invoice prices of 
$30,760.40. Respondent’s proven damages are $4,752.80, leaving a bal- 
ance due complainant of $26,007.60. Respondent’s failure to pay this 
amount to complainant is a violation of section 2 of the Act for which re- 
paration should be awarded with interest. 


In connection with the hearing we will award complainant as the pre- 
vailing party reasonable fees and expenses in the amount of $44.00, the 
total of witness fees and mileage claimed by complainant. We cannot 
award complainant any money for the preparation of the brief as it is 
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not considered to be in connection with the hearing. See, Nathan’s 
Famous v. N. Merberg & Son, 36 A.D. 243 (1977). 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $26,007.60, with interest thereon at the 
rate of 8 percent per annum from February 1, 1977, until paid. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, $44.00, as reparation for fees and expenses, with interest 
thereon at the rate of 8 percent per annum from the date of this order 
until paid. 


Copies of this order shall be served upon the parties. 





(No. 19,482) 


BAXTER PACKING Co., INC. v. SEMERJIAN BROTHERS. PACA Docket No. 
2-5223. Decided November 14, 1979. 


Order amending prior order, and denying petition for reconsideration 
George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on June 4, 1979, awarding reparation to complainant against re- 
spondent in the amount of $35,021.68, with interest. Respondent filed a 
petition for reconsideration on July 9, 1979, and on August 3, 1979, the 
order of June 4, 1979, was stayed pending final action on respondent’s 
petition to reconsider. 


In its petition, among other matters, respondent alleges that prior to 
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the issuance of the order of June 4, 1979, respondent paid complainant 
the sum of $32,447.15. Accordingly, when complainant was served with 
a copy of respondent’s petition for reconsideration, complainant was 
granted 10 days in which to show cause why the award of reparation or- 
dered by the decision and order of June 4, 1979, should not be reduced 
by the amount of respondent’s alleged payment of $32,447.15. Com- 
plainant in replying to the petition stated “our claim is for the sum of 
$2,574.53 now plus interest, and therefore we have no objection to the 
reparation order and the Department’s decision be reduced to this 
amount.” 


Respondent in its petition seeks an opportunity to submit additional 
evidence as to substantive matters which were dealt with in the order of 
June 4, 1979. Respondent had adequate opportunity to submit evidence 
concerning these matters when this proceeding was being heard pursu- 
ant to the shortened procedure. Therefore respondent’s request in this 
regard is denied. Respondent also raises additional objections to the deci- 
sion and order of June 4, 1979, all of which were fully considered in ar- 
riving at that decision. Accordingly, respondent’s petition for recon- 
sideration is denied. 


In keeping with respondent’s allegation as to part payment and com- 
plainant’s admission as to such payment the order June 4, 1979, is here- 


by amended to call for the payment by respondent to complainant, as 
reparation, of $2,574.53, with interest thereon at the rate of eight per- 
cent per annum from June 1, until paid. Such payment shall be made 
within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 19,483) 


JIMMY GRIZZARD SALES, INC. v. WORLD WIDE PRODUCE BROKERS, INC. 
PACA Docket No. 2-5290. Decided November 15, 1979. 


Order dismissing petition for reconsideration 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on August 27, 1979, awarding to complainant reparation in the 
amount of $816.00, with interest. The order was stayed on October 18, 
1979, upon respondent’s timely filing of a request for extension of time 
to submit a petition for reconsideration, followed by the filing of such 
petition. 


In its petition, respondent disputes the conclusion of the August 27, 
1979, decision and order giving great weight to the affidavit of Phillip 
Smith, who negotiated the contract at issue on behalf of respondent. 
That affidavit stated that respondent had assumed responsibility for 
paying complainant because complainant would not otherwise deal with 
the receiver, Collins Brothers Produce Company, Forest Park, Georgia. 
The decision and order rejected respondent’s claim that the Phillip 
Smith affidavit was a falsification since respondent had failed to pro- 
duce any evidence to support its contention. With respect to such affida- 
vit, respondent contends that it has “the evidence to prove, if necessary, 
that it was a prefabrication.” However, respondent has not submitted a 
timely petition to reopen the hearing to take further evidence which, in 
accordance with section 47.24 (b) of the Rules of Practice (7 CFR 
47.24 (b) ), may be filed only before the issuance of the final order. More- 
over, even if respondent had filed a timely petition to reopen the hear- 
ing, it has not demonstrated a good reason why the evidence it claims to 
possess could not have been introduced at the original hearing under the 
shortened procedure utilized therein, which is one of the requirements 
for granting a petition to reopen the hearing under section 47.24 (b). 


Section 47.24 (a) of the Rules of Practice (7 CFR 47.24 (a) ) provides 
that, with respect to a petition for reconsideration of the order, “{i]f the 
Secretary concludes that the questions raised by the petition have been 
sufficiently considered in the issuance of the order, he shall dismiss the 
petition without service on the other party.” As respondent, in its peti- 
tion for reconsideration, has merely restated its previously rejected 
claims, we conclude that its arguments have been sufficiently considered 
in the August 27, 1979, decision and order, and its petition will, there- 
fore, be dismissed without service on complainant. 


Respondent’s petition for reconsideration is hereby dismissed and the 
August 27, 1979, decision and order is hereby reinstated. The reparation 
found due in the August 27, 1979, decision and order shall be paid with- 
in 30 days from the date of this order. 
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Copies of this order shall be served upon the parties. 


(No. 19,484) 


In re S. ALEXANDER & Co., INC. PACA Docket No. 2-5306. Decided July 
23, 1979. 


Admission of facts — failure to file answer — Flagrant and repeated viola- 
tions — failure to pay — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing to make 
full payment promptly for 140 lots of perishable agriculture commodities purchased 
and accepted in interstate commerce from 9 sellers for a total of $105,408.38, the 
facts and circumstances of said violations shall be published. 


Diane Langton, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
called the “Act”, instituted by a complaint filed on January 31, 1979, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period April 1977 through December 1977, 
respondent purchased and accepted, in interstate and foreign commerce, 
from 9 sellers, 140 lots of fruit and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $105,408.38. 


A copy of the complaint was served upon respondent on March 5, 
1979, which complaint has not been answered. The time for filing an an- 
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swer having run, and upon the motion of the complainant for the is- 
suance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, S. Alexander & Co., Inc., is a corporation, whose last 
known mailing address is 91 Delaware Avenue, Patterson, New Jersey 
07509. 


2. Pursuant to the licensing provisions of the Act, license number 
661643 was issued to respondent on December 27, 1965. This license 
was renewed annually, but terminated on December 27, 1977, when re- 
spondent failed to renew it. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period April 1977 through December 1977, respondent purchased and 
accepted from 9 sellers in interstate commerce 140 lots of fruit and vege- 
tables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, in the total 
amount of $105,408.38. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 140 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes willful, repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. 499b), for which the order below is issued. 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the 11th day after this Decision be- 
comes final. * 


* The Decision and Order became final October 15, 1979.—Ed. 
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Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.145 of the 
Rules of Practice (7 CFR 1.145). 


Copies hereof shall be served upon the parties. 


(19,485) 


In re AMERICAN FRUIT PURVEYORS, INC. PACA Docket No. 2-4355. De- 
cided October 17, 1979. 


Order denying petition to reconsider 


John G. Liebert, Administrative Law Judge. 
Edward M. Silverstein, for complainant. 
Richard B. Marx, Miami, FL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


The Petition to Reconsider filed by respondent presents matters that 
were fully considered by the Judicial Officer in the Decision and Order 
filed herein, and the petition is denied for the reasons set forth in the De- 
cision previously filed in this proceeding. The stay order filed October 
16, 1979, shall remain in effect. 


(No. 19,486) 


HENRY A. POLLAK RIVERHEAD CORP. v. HOUSE OF GOOD CELERY, INC. 
PACA Docket No. 2-5373. Decided October 18, 1979. 


Order of dismissal — failure to show cause 
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Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Maurice S. Axenfeld, Syracuse, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which the complainant sought reparation against 
respondent in the amount of $10,500.00, in connection with a transac- 
tion involving the shipment of four truckloads of potatoes in interstate 
commerce. 


On August 30, 1979, the Department issued a denial of respondent’s 
motion to dismiss, an order requiring respondent to pay to complainant 
an undisputed amount of $6,165.00, with interest thereon, and an order 
that complainant show cause why portions of the complaint, based on 
transactions dated August 22, 1978, and August 28, 1978, should not be 
dismissed for lack of jurisdiction. 


The order of August 30, 1979 was served on complainant on Septem- 
ber 4, 1979, and complainant has not responded to the order to show 
cause within the 20 day period afforded it. 


As stated in the August 30, 1979 Order to Show Cause, one of the pre- 
requisites of the Department’s jurisdiction in matters such as this is that 
the perishable agricultural commodity shall have passed in interstate 
commerce. The fact of passage in interstate commerce must affirmative- 
ly established by a complainant. However, complainant herein submit- 
ted no evidence that the transactions of August 22 and 28, 1978, which 
were shipped from Long Island, New York, to Syracuse, New York, did 
indeed pass in interstate commerce. 


In view of the lack of such evidence and complainant’s failure to com- 
ply with the Order to Show Cause, there is no evidence that the Depart- 
ment has jurisdiction to adjudicate those portions of the complaint 
which are based on the transactions of August 22 and 28, 1978. Accord- 
ingly, the parts of the complaint which allegedly arose from those trans- 
actions and which comprise the amount remaining in dispute after the 
issuance of the August 30, 1979 order, requiring payment of the undis- 
puted amount, are hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 19,487) 


DAN TUDOR & SONS SALES, INC. v. FILIGREE Foops, INc. PACA Docket 
No. RD-79-3. Decided October 22, 1979. 


Amendment of prior order 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on September 14, 1979 awarding reparation to complainant in the 
amount of $10,280.00 with interest. An error was made in this order in 
that in computing the award, through an oversight, amounts due com- 
plainant for a transaction which took place on September 20, 1978 was 
not included within the order. Accordingly, the reparation awarded in 
the September 14, 1979 order is amended as follows: 


“REPARATION AWARD: $15,160, with interest thereon from Novem- 
ber 1, 1978.” 


The reparation awarded in the order of September 14, 1979, as thus 
amended, shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 19,488) 


EASTERN POTATO DEALERS OF MAINE, INC. v. AGRI-EXPORT, INC. PACA 
Docket No. 2-5275. Decided October 22, 1979. 


Assignment of court claim — not in satisfaction of present complaint — 
Purchase prices — failure to pay in full — Reparation awarded 
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Where respondent accepted the potatoes in issue and failed to prove its defense with re- 
spect to assignment of a court claim to complainant, respondent is liable to com- 
plainant for the full purchase price, $31,090.99, less the $11,124.00 already paid 
thereon by respondent, and less the credit of $881.00 allowed respondent by com- 
plainant. The balance now due and owing is $19,085.90, for which reparation is 
awarded complainant against respondent with interest. 


George S. Whitten, Presiding Officer. 
Walter S. Sage, Fort Fairfield, ME, for complainant. 
Richard P. Zaretsky, West Palm Beach, FL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award or reparation 
against respondent in connection with the sale and shipment of 13 
truckloads of potatoes in interstate commerce. 


A copy of the formal complaint was served upon respondent on No- 
vember 8, 1978. Subsequently respondent failed to file an answer within 
the time allowed and was determined to be in default. On February 27, 
1979, respondent filed a petition to reopen after default and a proposed 
answer. These documents were served upon complainant and complain- 
ant filed comments objecting to the reopening of the proceeding. On 
April 3, 1979, it was determined that good reason had been shown for 
granting respondent’s request that the proceeding be reopened and con- 
sequently respondent’s answer was accepted for filing. 


Although the amount claimed in the formal complaint exceeds $3,000, 
the parties waived oral hearing and therefore the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to this procedure the parties were given 
the opportunity to file verified statements in support of their conten- 
tions. Complainant filed an opening statement; however, respondent did 
not file an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 
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1. Complainant, Eastern Potato Dealers of Maine, Inc., is a corpora- 
tion whose address is 2 Kendall Street, P.O. Box 370, Houlton, Maine. 


2. Respondent, Agri-Export, Inc., is a corporation also known as Gulf 
State Trading Co., Inc., whose address is 207 Brant Road, Lake Park, 
Florida. At the time of the transactions involved herein respondent was 
licensed, or subject to license, under the Act. 


3. On or about October 3, 1977, through January 3, 1978, complain- 
ant sold and shipped to respondent 13 truckloads of U.S. No. 1 potatoes 
as follows: 


Invoice 2-2831, October 3, 1977, 900 50#-bags, U.S. No. 1 potatoes at 
$3.05 for a total of $2,745; 


Invoice 2847, October 14, 1977, 900 50#-bags, U.S. No. 1 potatoes at 
$2.95 for a total of $2,655; 


Invoice 2854, October 19, 1977, 960 50#-bags, U.S. No. 1 potatoes at 
$3.15 for a total of $3,024; 


Invoice 2864, October 24, 1977, 900 50#-bags, U.S. No. 1 potatoes at 
$3.00 for a total of $2,700; 


Invoice 2880, October 31, 1977, 960 50#-bags, U.S. No. 1 potatoes at 
$2.75 for a total of $2,640; 


Invoice 2906, November 10, 1977, 860 50#-bags, U.S. No. 1 potatoes at 
$2.75 for a total of $2,365; 


Invoice 2917, November 15, 1977, 840 50#-bags, U.S. No. 1 potatoes at 
$2.65 for a total of $2,226; 


Invoice 2930, November 21, 1977, 880 50#-bags, U.S. No. 1 potatoes at 
$2.50 for a total of $2,200; 


Invoice 2944, November 28, 1977, 872 50#-bags, U.S. No. 1 potatoes at 
$2.45 for a total of $2.136.40; 


Invoice 3128, December 2, 1977, 900 50#-bags, U.S. No. 1 potatoes at 
$2.40 for a total of $2,160; 


Invoice 3165, December 19, 1977, 800 50#-bags, U.S. No. 1 potatoes at 
$2.45 for a total of $1,960; 


Invoice 3190, December 27, 1977, 810 50#-bags, U.S. No. 1 potatoes at 
$2.45 for a total of $1,984.50; 


Invoice 3210, January 3, 1978, 900 50#-bags, U.S. No. 1 potatoes at 
$2.55 for a total of $2,295. 
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The above potatoes were shipped from Aroostook County, Maine, to re- 
spondent in Lake Park, Florida, on the dates listed above. 

4. Upon arrival of the potatoes at destination they were accepted by 
respondent. Respondent has paid complainant $11,124, leaving a bal- 
ance due of $19,085.90. 


5. An informal complaint was filed on August 23, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that the potatoes, as set forth in the findings of 
fact, were sold and shipped to respondent and were accepted by respond- 
ent, but that respondent has failed to pay the balance of the purchase 
price of such potatoes amounting to $19,085.90. The only defense as- 
serted by respondent to the complaint is an allegation that respondent 
assigned to complainant a claim, filed in the courts of Trinidad, for the 
collection of approximately $17,000, for potatoes delivered by respond- 
ent to a receiver in Trinidad. Respondent asserts that the acceptance of 
such assignment by complainant amounted to a satisfaction of complain- 
ant’s claim in this proceeding against respondent. Complainant in reply 
to this defense pointed out the assignment nowhere states that such is to 
act as a satisfaction of complainant’s claim against respondent, and al- 
leges that the assignment was given purely to serve as security for a 
claim by complainant against respondent relative to potato transactions 
which were entirely different from the transactions involved in the sub- 
ject complaint. Respondent did not reply to these allegations. We find 
that respondent has failed to sustain its defense and since it accepted the 
potatoes involved in this proceeding it is liable to complainant for the 
full purchase price thereof, or $31,090.90, less the $11,124 already paid, 
and less a credit of $881.00 allowed by complainant on invoice 2880, or a 
balance of $19,085.90. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


Within 30 days from the date of this order, respondent shall pay to 
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complainant, as reparation, $19,085.90, with interest thereon at the 
rate of eight percent per annum from February 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,489) 


VUKASOVICH, INC. v. SID GOODMAN & Co. INC., and/or JIM STEWART 
BROKERAGE CO. PACA Docket No. 2-5302. Decided October 22, 
1979. 


Contract — novation of — Net proceeds — acceptance of as undisputed 

amount — Revised memorandum of sale — lateness of — Broker — failure 

to prove liability of — Accounting — accuracy of — Contractual obliga- 
tions — fulfillment of — Dismissal 


Where respondent Sid Goodman & Co. fulfilled its contractual obligations to complainant, 
the complaint against Goodman is dismissed. Further, where the broker respond- 
ent’s failure to immediately issue a revised memorandum of sale after novation of 
the original contract did not cause loss to complainant, the complaint against Jim 
Stewart Brokerage Co. is also dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Matthew McInerney, Newport Beach, CA, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondents, in the alternative, in the amount of $4,642.46, in 
connection with the shipment of a carload of cantaloupes in the course of 
interstate commerce. 
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A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Copies of the formal complaint were 
served upon respondents, who filed answers thereto, denying liability to 
complainant. 


Although the amount claimed as damages exceeds $3,000.00, the 
parties have waived oral hearing. Accordingly, the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is ap- 
plicable. Pursuant to such procedure, complainant filed an opening 
statement, respondent Sid Goodman & Co., Inc. filed an answering 


statement, and complainant filed a statement in reply. Complainant also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Vukasovich, Inc., is a corporation whose address is 
P.O. Box 1388, Yuma, Arizona. 


2. Respondent, Sid Goodman & Co., Inc. (hereinafter, “Goodman”), is 
a corporation whose address is Maryland Wholesale Produce Market, 
Building A, Units 6-12, Jessup, Maryland. At the time of the transaction 
involved herein, Goodman was licensed under the Act. 


3. Respondent, Jim Stewart Brokerage Co. (hereinafter, “Stewart”, is 
an individual, James A. Stewart, whose post office address is P.O. Box 
17852, Raleigh, North Carolina. At the time of the transaction involved 
herein, Stewart was licensed under the Act. 


4. On June 3, 1978, complainant, through Stewart acting as broker, 
sold to Goodman pursuant to oral contract, one carload of cantaloupes 
(688 crates) at $8.00 per crate plus top ice and Ryan, totaling $5,824.00, 
f.o.b. 


5. On or about June 3, 1978, memorandums of sale reflecting the 
terms of the contract were prepared by Stewart and sent to complainant 
and Goodman. 


6. On June 6, 1978, complainant called the carrier, Southern Pacific 
Transportation Company, and ordered the cantaloupes diverted to Good- 
man in Jessup, Maryland, where they arrived on June 13, 1978. 


7. On June 13, 1978, at 1:30 p.m., the cantaloupes underwent a fed- 
eral inspection which showed them to be in the following condition: 


Mostly ripe and firm, some firm, few hard. Ground color mostly light green to 
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turning yellow, some yellow, few green. Damage by bruising average 5% gen- 
erally occurring mostly adjacent to lids. Decay from 1 to 4 Melons (3 to 11%) in 
most crates, in many none, average 5% Cladosporium Rot in all stages, mostly 
early affecting generally stem scars. 


8. On or about June 13, 1978, Goodman telephoned Stewart and re- 
lated the inspection results. Stewart subsequently engaged in several 
telephone conversations with Goodman and complainant, in the course 
of which Goodman declared that it was unwilling to accept the canta- 
loupes on the original f.o.b. basis, but would handle them for complain- 
ant’s account, and complainant indicated its consent to such an arrange- 
ment. Memorandums of sale reflecting these terms were prepared by 
Stewart and sent to complainant and Goodman in October 1978. 


9. Complainant eventually received an account of sales from Good- 
man dated June 26, 1978, showing sale of the 688 crates of cantaloupes 
for complainant’s account bringing gross proceeds of $5,882.00. Deduct- 
ed from this sum were $3,597.36 for freight, $68.80 for handling, 
$100.00 for unloading, $25.00 for entry fee, $27.00 for inspection, and 
$882.00 for commission, resulting in net proceeds of $1,181.54. This 
sum was accepted by complainant as the undisputed amount, without 
prejudice to the right of recovery of any additional sums. 


10. Complainant has never received payment of the difference be- 


tween the original contract price and the amount remitted, or 
$4,642.46, which it claims to be still due and owing. 


11. A formal complaint was filed on November 27, 1978, which was 
within nine months from the time the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant claims that Goodman accepted the cantaloupes. Further, 
complainant denies having consented to Goodman handling the com- 
modity for its account, arguing that it would never have consented to 
such an arrangement because it knew that the cantaloupes had arrived 
at Goodman’s place of business in suitable shipping condition, as evi- 
denced by the June 13, 1978, federal inspection results. Complainant 
also claims that the memorandum of sale issued by Stewart in October 
1978 is not worthy of consideration, as it was issued four months after 
the transaction occurred. Complainant contends that if Goodman is not 
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held liable, Stewart should be so held for failing to properly perform the 
duties of a broker. 


Goodman asserts that upon arrival and inspection of the cantaloupes, 
it informed Stewart that it would not accept them under the f.o.b. terms 
contained in its contract with complainant but would sell them for com- 
plainant’s account, and that complainant consented to these revised 
terms. 


The issue which must initially be considered is whether complainant 
agreed to Goodman handling the cantaloupes for its account, which ac- 
tion would constitute a novation of the original f.o.b. contract. A nova- 
tion requires that there be “a previous valid obligation, extinguished by a 
new valid contract, effected by a substitution of . . . undertaking, with 
the consent of all parties . . . intending such result. 58 American Juris- 
prudence § 10 (2d ed., 1971). 


It appears that throughout this transaction, communications between 
complainant and Goodman took place essentially through Stewart. As 
Stewart acted as a broker representing both parties to the transaction, it 
is presumed to be unbiased, and its views will be afforded great weight. 
Stewart’s views with respect to the issue of complainant’s consent to a 
novation of the original contract are found in its sworn answer, in which 
it is stated: 

I [Stewart] talked with Ray [complainant’s representative in the transaction] 
and he agreed there was sufficient trouble in the cantaloupes for an adjust- 
ment. He said he had nowhere else to go with the car. When Goodman would 
not agree to a set amount for adjustment and would not file a railroad claim, it 


was agreed to leave the car with Sid Goodman Co. to be handled for Vukaso- 





vich’s account. [Underlining added] 


Based on Stewart’s representations, we conclude that there was a valid 
novation, changing the original f.o.b. contract to one in which Goodman 
would sell the cantaloupes for complainant’s account. Since complainant 
has not alleged that Goodman’s June 26, 1978, account of sales is er- 
roneous in any respect, and such account of sales appears valid on its 
face, we will accept it as accurate. Thus, we conclude that Goodman has 
fulfilled all its contractual obligations to complainant, and the complaint 
against it should, therefore, be dismissed. 


We turn now to the issue of Stewart’s alleged liability for failing to 
properly carry out the duties of a broker. Complainant appears to be bas- 
ing its claim on Stewart’s failure to issue a broker’s memorandum of sale 
reflecting the terms of the revised contract, which respondents assert 
gave Goodman the authority to sell the cantaloupes on complainant’s ac- 
count, until four months after the novation occurred. Complainant con- 
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tends that if such memorandum of sale had been issued contempora- 
neously with the novation, complainant would have been able to protest 
the terms of the new contract. 


In order to fix liability upon a broker, it must be shown that the broker 
failed to carry out properly its instructions or duties, or that through 
negligence in some manner, the broker caused the loss sustained. Clowes 
& Philbrook, Inc. v. J. E. Roe Wholesale Fruit and Produce and the 
United Brokers, Inc., 138 A.D. 817 (1954). Stewart’s issuance of a 
memorandum of sale in October 1978, approximately four months after 
the date of the novation, was not in conformance with section 46.28 of 
the Department’s regulations (7 CFR 46.28) which sets forth as one of 
the duties of a broker, its obligation, after the contract is effected, to 
“prepare in writing and deliver promptly to all parties a properly 
executed confirmation or memorandum of sale setting forth truly and 
correctly all of the essential details of the agreement between the parties 
.... However, as we have previously found, complainant authorized 
Stewart to inform Goodman to handle the cantaloupes for its account. 
Therefore, although Stewart should have immediately issued a revised 
memorandum of sale reflecting these terms, we cannot conclude that its 
failure to do so deprived complainant of any opportunity to protest such 
terms. Stewart cannot, therefore, be considered to have caused any loss 
sustained by complainant as a result of its new contract with Goodman, 
and the complaint against it should be dismissed. 


The complaint against both respondents is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,490) 


KURT VAN ENGEL COMMISSION CO., INC. v. VERDE PRODUCE Co., INC. 
PACA Docket No. RD-79-20. Decided October 23, 1979. 
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Order of default, and order denying motion to reopen after default — Rep- 
aration awarded 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant, Kurt Van Engel Commission 
Co., Inc., 115 South Second Street, Milwaukee, Wisconsin, seeks repara- 
tion against respondent, Verde Produce Company, Inc., a corporation, 
whose address is P.O. Box 386, Holtville, California, in connection with 
a transaction, in interstate commerce, involving a truckload of lettuce, a 
perishable agricultural commodity. A copy of the formal complaint was 
served upon respondent and respondent did not file a timely answer. 
Therefore, the issuance of an Order without further procedure is appro- 
priate pursuant to section 47.8 (d) of the Rules of Practice (7 CFR 
47.8 (d) ). 


However, prior to the actual issuance of the default order, the respond- 


ent moved to reopen after default pursuant to 7 CFR 47.25 (e). That sec- 
tion of the Rules of Practice provides as follows: 


Default in the filing of an answer required or authorized under the regulations 
in this part to be filed may be set aside and the party in default allowed ten days 
within which to file an answer by the examiner (before the record is transmit- 
ted to the Secretary) or by the Secretary (after the record is transmitted to him) 
upon motion made within a reasonable time after the time for filing the answer 
has expired if, in the judgment of the examiner or the Secretary, as the case 
may be, after notice to and consideration of views of the other party, there is 
good reason for granting such relief. 


In support of its motion to reopen, respondent states that its failure to 
file a timely answer was “. . . due to the fact that the Corporation’s sales 
manager and business manager were in northern (sic.) California and the 
Corporation’s president was on vacation in San Diego, California.” Re- 
spondent was served with the complaint on June 21, 1979; therefore, its 
answer was due to be filed on July 11, 1979. It filed a proposed answer 
on August 3, 1979, having mailed it July 30, 1979 and filed its motion to 
reopen on August 7, 1979. 


The time periods set out in the Rules of Practice for the filing of docu- 
ments by parties to reparation proceedings have been established in or- 
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der to maintain an orderly proceeding which ensures that the rights of 
both parties will be protected. It is also made clear in the Rules of Prac- 
tice, 7 CFR 47.8 (a) and 47.25 (b), that parties are entitled to request ex- 
tensions of time for the filing of any pleadings in these proceedings. As a 
matter of practice, the Department has readily granted extensions of 
time to file answers as well as other documents required to be filed in 
reparation proceedings. We therefore believe that a party, in order to 
justify missing the filing date of a document, must set out substantial 
reason, rather than frivolous excuse, for justification. 


In the instant case, respondent merely claims, in support of its “Mo- 
tion to Reopen Action After Default”, that certain persons were not in 
the corporate headquarters at the time of service of the complaint. 


Complainant has opposed the granting of respondent’s motion. It 
states that respondent knew all about the transaction at the time of serv- 
ice of the complaint; that twenty days were ample time to answer; that, 
even though some individuals were not at the corporate headquarters, 
those persons would have been reached by phone; and that respondent 
could have requested an extension of time if twenty days was not ample 
time to answer. 


We, also, think that complainant might have pointed out that respond- 
ent offered nothing to support its contention that it could not file a time- 
ly answer without the physical presence of these persons at the cor- 
porate headquarters and that it, additionally, failed to establish that 
these persons were away from the corporate headquarters during the 
whole of the period of time it had to file an answer under the Rules of 
Practice and also the whole of the period of time prior to the actual mail- 
ing and filing of its proposed answer. In this regard to the actual mailing 
and filing of its proposed answer. In this regard we note that the re- 
spondent’s proposed answer was not mailed until July 30, 1979—39 
days after service of the complaint—and not filed until August 3, 
1979—43 days after service. 


In view of complainant’s grounds for opposing respondent’s motion, 
and respondent’s failure to set out good reason for granting it, although 
mindful that it may very well have a good defense on the merits, we are 
compelled to deny respondent’s motion to reopen and to issue a default 
order pursuant to 7 CFR 47.8 (d). 


We find that respondent was licensed or was subject to license under 
the Act at the time of the transaction involved herein. The facts alleged 
in the formal complaint are hereby adopted as the findings of fact of this 
Order and constitute a violation by respondent of section 2 of the Act (7 
U.S.C. 499b). Accordingly, within 30 days from the date of this Order, 
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respondent shall pay to complainant, as reparation, $1,317 with interest 
thereon at the rate of eight percent per annum from February 1, 1979, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 19,491) 


MONC’S CONSOLIDATED PRODUCE, INC. v. RAYCO PRODUCE ENTERPRISES, 
INC. PACA Docket No. RD-79-18. Decided October 31, 1979. 


Order reopening after default 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, Newport Beach, CA, for complainant. 
John C. Rosendale, Salinas, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent failed to 
file a timely answer. However, prior to the issuance of a Default Order, 
respondent filed a motion to reopen the proceeding after default and al- 
low the filing of an answer pursuant to section 47.25 (e) of the Rules of 
Practice (7 CFR 47.25 (e) ). 


The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good rea- 
son has been shown why the relief requested in the motion should be 
granted. Mendelson-Zeller Co. v. United Fruit Distributors, 16 A.D. 790 
(1957). Accordingly, respondent’s default in the filing of an answer is set 
aside and the proposed answer submitted by respondent is hereby or- 
dered filed. 
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AUTOMATIC STAY — PETITION IN BANKRUPTCY 


(No. 19,492) 

BOB JONES RANCH v. DeFEO FRUIT Co., INC. PACA Docket No. 
RD-79-51. In order issued October 25, 1979, by Donald A. 
Campbell, Judicial Officer. 

(No. 19,493) 

G. & S. PRODUCE COMPANY, INC. v. DeFEO FRUIT Co., INC. PACA Docket 
No. RD-79-42. In order issued October 25, 1979, by Donald A. 
Campbell, Judicial Officer. 

(No. 19,494) 
DE BRUYN PRODUCE Co. v. DeFEO FRUIT Co., INC. PACA Docket No. 


RD-79-70. In order issued October 26, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,495) 


NALBANDIAN FARMS, INC. v. DeFEO FRUIT Co., INC. PACA Docket No. 
RD-79-67. In order issued October 26, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,496) 


PACIFIC FARM COMPANY v. DeFEO FRUIT Co., INC. PACA Docket No. 
RD-79-57. In order issued October 26, 1979, by Donald A. Camp- 
bell, Judicial Officer. 
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STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 19,497) 

In re AMERICAN FRUIT PURVEYORS, INC. PACA Docket No. 2-4355. In 
order issued October 16, 1979, by Donald A. Campbell, Judicial 
Officer. 

(No. 19,498) 
JIMMY GRIZZARD SALES, INC. v. WORLD WIDE PRODUCE BROKERS, INC. 


PACA Docket No. 2-5290. In order issued October 18, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,499) 


PREMIUM ELKTON POTATOES, INC. v. CARPENTER MARKETING, INC. 
PACA Docket No. RD-79-43. In order issued October 31, 1979, by 
Donald A. Campbell, Judicial Officer. 


DISMISSAL — DISCHARGE IN BANKRUPTCY 


(No. 19,500) 


CALIFORNIA LETTUCE FARMS, INC. v. THE COMMISSION HOUSE, INC. 
PACA Docket No. 2-5224. In order issued October 18, 1979, by 
Donald A. Campbell, Judicial Officer. 
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DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 19,501) 
FORT FAIRLIELD POTATOE CO. v. TAVILLA SALES COMPANY. PACA 


Docket No. 2-4896. In order issued October 18, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,502) 


THE GAVIN COMPANY v. MISTY MOUNTAIN TRADING COMPANY. PACA 
Docket No. 2-5410. In order issued October 18, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,503) 


KING SALAD AVOCADO Co., INC. v. MONARCH PRODUCE, INC. PACA 
Docket No. 2-5489. In order issued October 31, 1979, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 19,504) 


OXNARD FROZEN FOODS COOPERATIVE v. POLAR MASTER FOoops, INC. 
PACA Docket No. 2-5392. Reparation of $650.20 with 8 percent in- 
terest from July 1, 1978, awarded complainant against respondent 
in order issued November 14, 1979, by Donald A. Campbell, Ju- 
dicial Officer. 
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DEFAULT ORDER — REPARATION AWARDED 


(No. 19,505) 


BEACON PRODUCE Co. v. TEDDY BEAR PRODUCE, INC. PACA Docket No. 
RD-79-85. Reparation of $837.50 with 8 percent interest from 
February 1, 1979, awarded complainant against respondent in 
order issued November 5, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,506) 


JONES PRODUCE Co. v. H & P PropucE, INC. PACA Docket No. 
RD-79-88. Reparation of $11,201.75 with 8 percent interest from 
May 1, 1979, awarded complainant against respondent in order 
issued November 5, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,507) 


NORTHWEST COLD PACK COMPANY v. STANDARD FOOD DISTRIBUTORS, 
Inc. PACA Docket No. RD-79-86. Reparation of $5,874.37 with 8 
percent interest from March 1, 1979, awarded complainant against 
respondent in order issued November 5, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,508) 


BUSHMAN’S, INC. v. DAVID LYNN WOOD, d/b/a WOOD PRODUCE COMPANY. 
PACA Docket No. RD-79-90. Reparation of $3,001.50 with 8 per- 
cent interest from April 1, 1979, awarded complainant against re- 
spondent in order issued November 6, 1979, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 19,509) 


JOHN LIVACICH PRODUCE, INC., a/t/a PANDA PRODUCE v. WAYNE 
CUSIMANO, INC. PACA Docket No. RD-79-89. Reparation of 
$16,476.75 with 8 percent interest from February 1, 1979, awarded 
complainant against respondent in order issued November 6, 1979, 
by Donald A. Campbell, Judicial Officer. 


(No. 19,510) 


MENDENHALL DISTRIBUTING Co., INC. v. S. CORTELLO, INC. PACA Docket 
No. RD-79-92. Reparation of $6,752.50 with 8 percent interest 
from July 1, 1978, awarded complainant against respondent in 
order issued November 6, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,511) 


Woopy’s TOMATO CorP. v. S. W. PRODUCE, INC. PACA Docket No. 
RD-79-91. Reparation of $2,500.00 with 8 percent interest from 


January 1, 1979, awarded complainant against respondent in order 
issued November 6, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,512) 


BEN RYBURN, INC. v. ALFIE PRODUCE CorRP. PACA Docket No. 
RD-79-93. Reparation of $960.95 with 8 percent interest from 
April 1, 1979, awarded complainant against respondent in order 
issued November 15, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,513) 


EK. R. ALBERGOTTI, INC. v. ALFIE PRODUCE CorP. PACA Docket No. 
RD-79-95. Reparation of $731.40 with 8 percent interest from 
July 1, 1979, awarded complainant against respondent in order 
issued November 15, 1979, by Donald A. Campbell, Judicial 
Officer. 
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(No. 19,514) 


FEDERAL FRUIT & PRODUCE Co. v. THE PRODUCE TREE. PACA Docket 
No. RD-79-94. Reparation of $22,025.22 with 8 percent interest 
from April 1, 1979, awarded complainant against respondent in 
order issued November 15, 1979, by Donald A. Campbell, Judicial 
Officer. 
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